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OPINION
The appellant, Jimmy Dewayne Lackey, was convicted of one (1) count of
voluntary manslaughter upon a bench trial in Scott County. Th e trial court sentenced
him as a Ran ge I, Standard Offender, to six (6) yea rs in community corrections. On
appe al, the appellant claims tha t the trial court erred in denying his request for
judicial diversion pursuant to Tenn. Code Ann. § 40-35-313. After reviewing the
record before this Court, we conclude that the trial court erred in failing to state on
the record its reasons for denying judicial diversion; thus, we reverse the judgment
of the trial court and remand for further proceedings.

I.

On the aftern oon of O ctober 4 , 1997, the appellan t, his cousin , Tommy
Lackey, and his uncle, George Lackey, were walkin g aroun d the Co ncord c omm unity
in Scott County and were looking for some pigs that had run away. Because they
believed that they might have to shoot the pigs, they brought a rifle with them. When
they walked past the h ouse o f Billy Bowling , Bowling w alked outsid e and , while
waving a han dgun , bega n yelling at them . Fearing that som eone m ight get hu rt,
George convinced the appellant and Tom my to walk aw ay from Bo wling’s property.

They went to a neig hbor’s hom e to as k if they co uld use th e telep hone to call
the police; however, the neighbor would not allow them to use the telephone.George
decided to walk home, but the appellant and Tommy continued to search for the
pigs.

They found the pigs running behind Bowling’s house, and when they

attempted to catch the pigs on Bowling’s p roperty, once again Bowling came outside
and argue d with them. T he appellan t and Tom my left shortly thereafter.
As he was wa lking home , George ran into his father, Haro ld Lackey, and they
decided that they should pick up the appe llant and Tom my. They d rove by Bo wling’s
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house and parked in a driveway across the street from his home. Meanwhile,
Tommy and the appellant were walking through a field wh en the y spotte d their
grand father’s truck. They approached George and Harold, and as the four (4) men
conversed for a short time, Bowling walked outside of his home again.

Bowling waved his handgun at them and then told them that he needed a
bigger gun with which to shoot them. Bowling walked back inside his home, and
when he returned, the app ellant sho t him with the rifle. T he ap pellan t subs eque ntly
turned hims elf in to a Scott C ounty Sher iff’s Dep uty wh o lived in the Conco rd
comm unity.
The Scott County grand jury returned an indictment charging the appellant
with one (1) count of second d egree m urder. 1 After a bench trial, the trial court found
the appellant guilty of voluntary manslaughter.

The trial court sentenced the

appellant as a Ran ge I offender to six (6) years, to be served in comm unity
corrections.

Further, the trial court denied the appellant’s request for judicial

diversion. From the trial court’s ruling denying diversion, the appellant now brings
this ap peal.

II.

Tenn. Code Ann. § 40-35-313(a)(1)(A) (1997) provides:
If any person who has not previously been convicted of a felony
or a Class A misdemeanor is found guilty or pleads guilty to . . . a Class
C, D or E felony, th e cou rt may , without ente ring a judg ment o f guilty
and with the conse nt of such pers on, defer further p roceedings and
place the person on probation upon such reasonable con ditions as it
may require, and for a period of time not less than the period o f the
maximum senten ce . . . of the fe lony with which the pe rson is charged.
...

1
The a ppellant w as sixtee n (16) yea rs old at the time of th e offens e. Pursu ant to Te nn. Cod e Ann. §
37-1-13 4, the app ellant was transfer red to the S cott Cou nty Crim inal Cour t to be tried as an adult.
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If the trial court sentences the defendant pursuant to Tenn. Code Ann. § 40-35-313,
at the completion of the probationary period, the defendant is discharged without an
adjudication of guilt, and th e record s of the en tire procee ding are subject to
expung emen t. Tenn . Code Ann. § 40-35-3 13(a)(2) and (b) (1 997). The proc edure
under this provision is commonly referred to as judicial diversion.
Judicial diversion is substan tially similar to pretrial diversion; however, the
decis ion to grant dive rsion rests with the trial co urt, not the p rosecu tor. State v.
Anderson, 857 S.W.2d 571, 572 (Tenn. Crim. App. 1992). The decision of whether
to place a criminal defendant on judicial diversion is within the sound discretion of
the trial court and that decision will not be reversed on appeal if there is any
substantial record e vidence to suppo rt it. State v. Bonestel, 871 S.W.2d 163, 168
(Tenn. C rim. App. 199 3).
This Cour t has s tated th at in determining whether to grant judicial diversion,
the trial cou rt must co nsider:
(a) the accused’s amenability to correction, (b) the circumstances of the
offense, (c) the accused’s criminal record, (d) the accused’s social
history, (e) the status of the accused’s physic al and m ental hea lth, (f)
the deterrence value to the accused as well as others, and (g) whether
diversion will serve th e pub lic’s and the ac cuse d’s inte rests in the ends
of justice.
State v. Bonestel, 871 S.W .2d at 168 . Moreov er, the record must reflect that the
court has weighed all of the facto rs in reach ing its dete rminatio n. Id. The court must
explain on the record why the defendant does not qualify under its ana lysis, an d if
the court h as ba sed its determ ination on on ly som e of the factors , it mus t explain
why thes e factors o utweigh the other s. Id.

III.

In the p resen t case , the trial c ourt did not ma ke spe cific findings with regard
to its decision to deny judicial diversion. In pronouncing the appellant’s sentence,
the court expressed its conc ern tha t the ap pellan t’s actions re sulted in th e loss of a
life. Howe ver, with reg ard to judicial diversion, the trial court merely proclaimed, “any
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sort of divers ion is denied.” In State v. Herron, 767 S.W .2d 151, 156 (Tenn. 198 9), 2
our Supreme Court stated:
If the ap plicatio n is denied, the factors upon which the de nial is
based mus t be cle arly articula ble an d state d in the record in order that
meaningful appellate review may be had . . . This re quirem ent en tails
more than an abstract statement in the record that the [trial court] has
considered these factors. [T he trial cou rt] must ar ticulate wh y [it]
believes a defendant in a particular case does not meet the test. If the
[trial court] bases [its] decision on less than the full complement of
factors enum erated in this opinion [it] must, for the record, sta te why [it]
considers that those [it] relies on outweigh the others submitted for [its]
consideration.
Because the trial court did not specifically articulate its reasons for denying
diversion, other than a general concern that a dea th occ urred , this Co urt is un able
to condu ct a me aningfu l appellate review. Thus, this case must be remanded so
that the trial court may m ake sp ecific finding s on the re cord reg arding its decision to
deny judicial diversion.
According ly, the judgm ent of the tria l court is reve rsed, an d the case is
remanded for further proceedings consistent with this opinion.

____________________________________
JERRY L. SMITH, JUDGE
CONCUR:

___________________________________
GARY R. WADE, PRESIDING JUDGE
___________________________________
JAMES CURWOOD WITT, JR., JUDGE

2
The Supreme Court’s opinion in Herron dealt with the assista nt district attorney’s d enial of pretria l diversion.
See Herron, 767 S.W.2d at 152-56. However, due to the similarities between pretrial diversion and judicial
diversion, this Court has frequently looked to case law governing pretrial diversion in analyzing cases involving
judicial dive rsion. See State v. Bonestel, 871 S.W.2d at 168-69.
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