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OPINION

On July 25, 1996, Juvenile Court of Hamilton County charged Appellant

with the first degree murder of Keith Hood.  Appellant was nearly seventeen

years old at the time of the murder and was transferred to Criminal Court to be

tried as an adult.  Appellant was indicted for first degree murder on December

11, 1996.  In September of the following year, a jury found Appellant guilty of

second degree murder.  He was sentenced to twenty years incarceration as a

Range I Standard Offender.

Appellant raises the following three issues on appeal:  (1) whether the

evidence was sufficient to convict him of second degree murder, rather than

voluntary manslaughter; (2) whether the trial court erred in sustaining the

State’s objection to Appellant’s counsel’s reference to the victim as a “drug

kingpin”; and (3) whether the trial court abused its d iscretion in fa iling to

sentence h im as an especially mitigated offender. After a careful review of the

record the judgment of the trial court is affirmed.

Facts

On May 5, 1996, Appellant attended a party at the YMC A in

Chattanooga.  At approximately 2:00 a.m. most of the attendees, including the

Appellant, left the party and gathered at a neighborhood market.  While at the

marke t, a couple  of individua ls, including Appellant’s brother, fired guns  into

the air.  Appellant had stolen a  gun from his father.  Before leaving the market,

Appellant obtained the gun from his brother and left with two of his friends. He

was seated in the back seat of the vehicle.  As Appellant and his friends rode

away, another vehicle, driven by the victim (Mr. Hood), came upon them and
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swerved in front of their vehicle. Appellant claimed that Mr. Hood had

threatened him, and actually shot at him one week prior to this, so when he

saw Hood swerve in front of them Appellant claimed he feared for his life. 

While Mr. Hood was stopped at a traffic light, the vehicle in which Appellant

was a passenger approached Mr. Hood’s vehicle in the left-turn lane. 

Appellant’s vehicle  stopped just before coming para llel to Mr. Hood’s vehicle. 

Appellant asked to be let out of the car so that he could “handle some

business.”  Appellant claimed he attempted to flee, but Hood’s maneuvering of

the vehicle “made him think it was useless.”  There was no other testimony

concerning an attempt to flee.  Appellant claimed that he heard the “pop” of

Hood’s elec tric locks and believed that Hood was getting ou t of the car to hurt

him, so he shot at Hood from the passenger side of Hood’s car.  The bullet

entered Hood’s heart and caused internal bleeding, which led to death after

only a few minutes.  The investigation after the shooting revealed that Hood

had never unlocked his doors and no weapon was found in his car . 

 

I.  Sufficiency of the Evidence

When an appellant is challenging the sufficiency of the evidence the

question to address is “whether a rational trier of fact could find from the

evidence that the essential elements of the crimes for which the defendant

stands convicted were proven beyond a  reasonab le doubt.”  Jackson v.

Virgin ia, 443 U.S. 307 (1979).  “A jury conviction removes the presumption of

innocence with which a defendant is initially cloaked and replaces it with one

of guilt, so that on appeal a convicted defendant has the burden of

demonstrating that the evidence is insufficient.”  State v. Tuggle, 639 S.W.2d

913, 914 (Tenn. 1982).  The Court of Criminal Appeals does not “reweigh the
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evidence adduced at a criminal trial.  A guilty verdict, approved by the trial

judge, accredits the testimony of the State ’s witnesses and resolves all

conflicts in testimony in favor of the theory of the state .”  State v. Hatchett, 560

S.W.2d 627, 630 (Tenn. 1978).  

Appellant claims on appeal that the  evidence could only support a

conviction  for voluntary mans laughter, rather than second degree murder. 

Second degree murder is a “knowing killing of another.”  Tenn. Code Ann. §

39-13-210.  “Knowing” is  “when the person is  aware  that the  conduct is

reasonab ly certain to cause the  result.”  Id., § 39-11-106(a)(20).  Voluntary

Manslaughter is “the intentional or knowing killing of another in a state of

passion produced by adequate provocation suffic ient to lead a reasonable

person to ac t in an irrational manner.”  Id., § 39-13-211.  

Here, the jury accredited the testimony of the State’s witnesses and

discredited the testimony of the Appellant and determined that there was

insufficient provocation to warrant a verdict finding  Appellant guilty of voluntary

manslaughter.  This was the prerogative of the jury and we will not second-

guess the decision of that pane l on the question of provocation.  This issue is

without merit. 

    

II. Reference to Victim as “Drug Kingpin”

Appellant next contends that susta ining the S tate’s objection to

Appellant’s counsel’s reference in his closing argument to the victim as a “drug

kingpin” had the effect of making the jury discount Hood’s actions and

foreclosed consideration o f the homicide as vo luntary manslaughter. 

However, we disagree.  The State  contended at trial that “kingpin ,” while not a

legal term, is a term that carries a high prejudicial connotation and there was
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no evidence in the proof to support it.  While evidence of the reputation of the

victim fo r peace or violence in  the community is “genera lly admissible as is

proof of specific acts of violence directed toward the defendant by the person

he is accused of killing if the defendant c laims to have been motiva ted to self-

defense, by fears engendered by such  knowledge ,” Broz v. State, 472 S.W.2d

907, 910 (Tenn. Crim. App. 1971), evidence of the victim’s drug-related

activities are irre levant.  See e.g., State v. Copenny, 888 S.W.2d 450 (Tenn.

Crim. App. 1993).  Appellant was allowed to testify regarding the incident one

week before  the killing , when the victim  allegedly shot at Appellant.  Even if

there had been evidence that the victim was a “drug kingpin,” such information

is not relevant and it is not a justification for a killing.  Appellant was not

entitled to characterize the victim in a pejorative manner in order to create an

inference  that the homicide was justifiable .  This issue is without merit.

III. Sentencing

Appellant next asserts that rather than being sentenced as a Range I

standard offender, he should have been sentenced as an especially mitigated

offender.  Our review of the trial court’s sentencing is “de novo with a

presumption of correctness conditioned upon the affirmative showing in the

record that the trial court considered the sentencing principles and all relevant

facts and circum stances.”  State v. Ashby, 823 S.W .2d 166, 169 (Tenn. 1991). 

Appellant has the burden of establishing that the sentence imposed by the trial

court is erroneous.  In determining whether this burden has been met, we

must consider the evidence received at trial and the sentencing hearing, the
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presentence report, the principles of sentencing, arguments of counsel, the

nature and circumstances of the offense, existing mitigating and enhancing

factors, sta tements made by the o ffender, and potential for rehabilitation. 

Tenn. Code Ann. § 40-35-210.  Appellant has not satisfied this burden.  The

evidence, sentencing principles, and relevant facts and circumstances do not

show that the sen tence imposed by the trial court was erroneous.  

For this  offense, which is a C lass A felony, the presumptive sentence is

twenty years.  The sentence is then raised or lowered after balancing

mitigating and enhancement factors.  Tenn. Code Ann. § 40-35-210(d), (e). 

“The weight afforded mitigating or enhancement factors derives from

balancing relative degrees of culpability within the totality of the circumstances

. . ..  In other words, the weight that is given to any existing factor is left to the

trial court’s discretion so long as . . . its findings are supported by the record .” 

State v. Marshall, 870 S.W .2d, 532, 541.  

The “trial court may find the defendant to be an especially mitigated

offender if he has no prior felony convictions and the court finds mitigating, but

no enhancing factors.”  Tenn. Code Ann. § 40-35-109(a).  “The word  ‘may’

when used in a statute or ru le usually indicates that the act to which it refers is

discretionary rather than mandatory, and will be so construed unless the

context indicates a  different mean ing.”  State v. Braden, 867 S.W.2d 750, 762

(Tenn. Crim. App. 1993).  The question of whether the Appellant should have

been sentenced as an especially mitigated offender “rests within the sound

discretion of the trial court.”  Id.  Here, the court found three m itigating factors

listed in section 40-35-113 of the Tennessee Code:  (1) Appellant acted under

strong provocation; (2) substantial grounds existed tend ing to excuse or justify

his criminal conduct, though failing to establish a defense; and (3) because of



-7-

his youth, Appellant lacked substantial judgment in comm itting the offense.  

However, the trial court also found an enhancement factor under § 40-35-114. 

The enhancement factor that the trial court found was Appellant’s previous

history of criminal behavior.  If the trial court’s finding of an enhancement

factor was correct, Appellant “did not qualify as an especially mitigated

offender.”  Tenn. Code Ann. Sec. 40-35-109(a)(2);  Braden, 867 S.W.2d at

763.  

Appellant argues that while he did have juvenile arrests for criminal

trespass, evading arrest, criminal impersonation and disorderly conduct after

the commission  of the instant offense , they are still pending in Juvenile Court;

therefore, the trial court should not have considered them as enhancing

factors of this offense.  We agree with this argument.  Section 40-35-114

states that the defendant’s previous history of criminal convictions or criminal

behavior” may be considered enhancement factors.  Tenn. Code Ann. § 40-

35-114(1).   The trial court concluded that Appellant’s juvenile arrests for the

aforementioned conduct cons tituted “criminal behavior” under the statute .   

We addressed a sim ilar situation in State v. Buckmeir, where this court

held that it was improper for a trial judge to consider pending criminal charges

as evidence of “previous criminal behavior” to enhance a sentence under

Section 40-35-114(1).  We held that there was “no evidence in the record that

these charges against the defendant were anything more than charges, the

defendant is presumed innocent un til convicted.”  State v. Buckmeir, 902

S.W.2d 418, 424 (Tenn. Crim. App. 1995).  Such is the case here.  The

charges pending in juvenile court are “nothing more than charges and the trial

court should not use evidence merely showing arrests, without more, to

enhance  a sentence.”  State v. Marshall, 870 S.W.2d 532, 541 (Tenn. Crim.
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App. 1994) (citing State v. Newsome, 798 S.W.2d 542, 543 (Tenn. Crim. App.

1990)); see also State v. Miller, 674 S.W.2d 279 (Tenn. 1984).  Therefore, the

trial court should not have considered these charges as an enhancement

factor.

However, this does not end the inquiry.  It is clear that Appellant used a

firearm in the commission of the instant offense, a factor that the trial judge

inexplicably failed to consider.  This is clear ly and appropriately an applicable

enhancement factor in this case.  See, Tenn. Code Ann. Sec. 40-35-14(a);

State v. Butler, 900 S.W.2d 305 (Tenn. Crim. App. 1994).  The presence of

this valid enhancement factor disqualifies Appellant from consideration as an

espec ially mitigated  offender and am ply supports his twenty year sentence. 

This issue is without merit.

Having reviewed the issues presented we find no reversible error and

AFFIRM the judgment of the trial court.

____________________________________
JERRY L. SMITH, JUDGE

CONCUR:

___________________________________
JOE G. RILEY, JUDGE

___________________________________
NORMA MCGEE OGLE, JUDGE


