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1
In 1995, the General Assembly amended Tenn. Code Ann. § 39-13-503(a).  The offense of

rape ac com plished b y fraud wa s prese rved an d is curre ntly codified at s ection 39 -13-503 (a)(4).  

2
The  appe llant ra ises  this fir st iss ue bo th in his  certif ied ap pea l from  the p lea ag reem ent and in

his ap pea l from  the convic tions  he re ceive d in the  jury tria l.  The  rem aining  issue s to be add ress ed in

this case  are raise d solely in the a ppeal fro m the  jury trial.   

2

OPINION

The appellant, Raymond Mitchell, appeals as of right from the convictions he

received in the Criminal Court of Davidson County.  The appellant was indicted on

three counts of rape accomplished by fraud and one count of attempted rape by fraud. 

Before trial, one of the rape charges was severed by the prosecution and set to be

adjudicated separately.  The remaining two counts of rape by fraud and the count of

attempted rape by fraud were tried together.

The appellant was tried by a jury in the joint proceeding and was convicted as

charged on the two counts of rape and the single count of attempted rape.  The trial

court sentenced him as a Range I standard offender to ten years for each conviction

of rape and to five years for the conviction of attempted rape.  The ten-year sentences

were ordered to run concurrently to each other and consecutively to the five-year

sentence, for a total effective sentence of fifteen years.

On the severed count of rape by fraud, the appellant entered a plea of nolo

contendere to the lesser offense of sexual battery.  The trial court sentenced the

appellant to two years on that conviction, to run concurrently to the above fifteen-year

sentence.  The appellant reserved a certified issue for appeal from the plea

agreement.  His appeal in that case has been consolidated with his direct appeal from

the jury trial.       

The appellant raises the following issues in this consolidated appeal:

(1) Whether the offense of rape by fraud, as provided in Tenn. Code Ann. § 
39-13-503(a)(3) (1991),1 is unconstitutionally vague as applied in this case2;

(2) Whether the indictment was invalid for failing to include a factual basis to 
support the element of fraud in the charged offenses;

(3) Whether the trial court erred in denying his pre-trial motion for a bill of 
particulars;



3
Due to the nature of the crimes in this case, we shall refer to the victims only by their initials.

4
The appellant apparently learned of K.N. and her then fiancé, Mr. Kivilaan, through an

engageme nt announceme nt tha t appeare d in the  Sunday Tennessean.  The announcement was printed

in the new spape r the day be fore app ellant place d the teleph one ca ll to K.N. 

3

(4) Whether the indictment was constitutionally deficient in failing to allege the 
mens rea with respect to the charges of rape;

(5) Whether the trial court erred in admitting into evidence testimony and 
photographs showing the contents of appellant’s vehicle at the time of his 
arrest;

(6) Whether the trial court erred in denying appellant’s motion to sever the 
multiple count indictment;

(7) Whether the prosecution issued a peremptory challenge to a prospective 
juror in violation of Batson v. Kentucky;

(8) Whether the trial court improperly instructed the jury on the statutory 
definitions of “deception” and “coercion”; and

(9) Whether the evidence is legally sufficient to sustain his convictions of rape 
by fraud and attempted rape by fraud?

After a careful review of the record, we find no reversible error and affirm the

appellant’s convictions.

BACKGROUND

The appellant came to be known as the “Fantasy Man” in Davidson County

based upon a pattern of late-night telephone calls he made to several young females

in the Nashville area.  He first contacted victim K.N.3 during the early morning hours of

August 24, 1992.  In a whisper, he addressed K.N. by her first name and initiated a

conversation.  When K.N. asked the appellant to identify himself, he responded in a

whisper, “[t]his is Chris,” and “this is your Fantasy Man.” 

K.N. testified that she believed the caller to be her then fiancé, Kristan

Kivilaan.4   Pretending to be “Chris,” the appellant began talking to K.N. about the

upcoming wedding plans and the honeymoon.  He told K.N. that he loved her and that

he wanted her to do a special favor for him.  He stated that he had a special fantasy

from the movie, Nine and ½ Weeks, and that he wanted her to act out a scene from

the movie with him.  The fantasy involved K.N. traveling to a nearby hotel where she



5
As part of appellant’s fantasy, he instructed K.N. not to say anything to him or touch him once

he enter ed the ho tel room . 

4

was to check into a room and wait for his arrival.  The appellant told her to take a

blindfold and to place it over her eyes while waiting for him in the room.  He told her

that when he arrived, they would act out his fantasy and have sexual intercourse at

the hotel.

The appellant discussed his fantasy with K.N. for approximately thirty minutes

before she finally agreed to meet him at a nearby Days Inn Hotel.  K.N. checked into a

first floor room and sat on the bed to wait for “Chris.”  After several minutes, the

appellant called K.N.’s room and gave her further instructions.  Still whispering, he told

her to remove her clothing and to lie down on the bed with the blindfold over her eyes. 

He told her to masturbate on the bed and that if the window shades were open and

the door were unlocked, he would enter her room and act out the fantasy.5                    

   K.N. insisted on the telephone that she and “Chris” have a face-to-face talk

because the whispering and surepticious behavior were beginning to frighten her.  The

appellant reminded her that he loved her and that if she loved him, she would do this

special favor.  K.N., however, did not fully comply with the appellant’s instructions. 

She opened the window curtains and sat down on the bed, but she did not remove her

clothing or unlock the door.  Moments later a strange man, later identified as the

appellant, walked past K.N.’s window.  K.N. testified that she was frightened by the

sudden appearance of the strange man.  

K.N. stayed in the room and soon received another telephone call from the

appellant.  She testified that the caller expressed anger because she had not followed

his instructions.  She told the caller that she did not feel comfortable with the

circumstances and asked if they could talk in person.  The appellant again gave her

the instructions and promised her that if she followed along, they would have a good

time and would talk later.  



6
Before his arrest, the appellant agreed to be interviewed by Detective Marlar in the presence of

appellant’s attorney.  Detective Marlar works in the sex abuse unit of the Nashville Metropolitan Police

Depa rtmen t.   

7
The appellant did not testify at trial.  However, his statements to Detective Marlar were admitted

into evidence.

5

K.N. finally agreed to take off her clothes and to lie on the bed with the window

curtains open and the door unlocked.  While lying down, she placed a hand towel over

her eyes as a blindfold.  She positioned the towel so that she could still see under it. 

Soon thereafter, she saw a strange man move in front of her window and begin

masturbating.  She testified that she immediately got up from the bed to close the

curtains and to lock the door.  She then contacted her next-door neighbor, Jim

Underwood, who is a Nashville Metro police officer. 

K.N. testified that she truly believed the caller was her then fiancé Mr. Kivilaan,

even though she and Mr. Kivilaan had never discussed sexually explicit matters on the

telephone.  She stated that the man outside her hotel window was not Mr. Kivilaan. 

She identified the person in the window as a black male, wearing a royal blue

sweatshirt, khakis, and a dark rolled-up stocking cap.

In a taped interview with Detective Stan Marlar,6 the appellant stated that he

was the man who called K.N. by telephone and asked her to act out his fantasy at the

Days Inn Hotel.7  He stated that he walked by her hotel window, the first time, and

noticed that she was not wearing a blindfold.  After a follow-up telephone call, he

walked by the window a second time.  He admitted to Detective Marlar that he

intended to have sexual intercourse with K.N. “[i]f she had gone along with that.”

The appellant told Detective Marlar that he contacted other young females

about his sexual fantasy.  He called victim C.S. during the early morning hours of July

19, 1994.  In a whisper, the appellant asked C.S. what she was doing, to which she

replied that she had been sleeping.  The appellant then asked her if she knew who he



8
The appellant told Detective Marlar that he spoke to C.S. in the parking lot of her apartment

complex be fore he contacted her by telephone.  He obtained h er telephone num ber from directory

assistance.

6

was, to which she replied, “Yes, Jeff.”  C.S. testified that the caller confirmed that he

was Jeff.8  

According to C.S., she and Jeff had spent nights together in the past and had

engaged in sexual intercourse.  She testified that it was not unusual for Jeff  to call her 

late at night and ask her to come over.  She, therefore, willingly talked to the

whispering caller, whom she believed to be Jeff.  They talked about prior relationships

and the appellant told C.S. that he loved her and wanted to marry her.  C.S. testified

that as they talked, the caller told her that he was masturbating.              

Still pretending to be “Jeff,” the appellant asked C.S. if she had ever seen the

movie, Nine and ½ Weeks.  When she said “no,” the appellant described a scene from

the movie where a guy mysteriously enters a room and has sexual intercourse with a

blindfolded woman.  The appellant asked C.S. to act out the movie scene with him by

removing her clothes, opening the window blinds, and waiting for him on her bed.  He

instructed her to unlock the door and to put her dog in its cage before his arrival.  At

that point, she was to put on a blindfold and lay silent on her bed.

C.S. testified that she believed the caller was her friend, Jeff.  Knowing that Jeff

had never been to her apartment before, she willingly gave the caller directions to her

apartment.  She then waited for “Jeff” to arrive, but did not unlock her door or remove

her clothing.  

C.S. testified that she stayed in bed while waiting for “Jeff” to arrive.  After a few

minutes, she heard a knock at her window and then received another telephone call.

The whispering caller told her that she was not performing her role correctly.  He

repeated the instructions and asked her to cooperate.  C.S. testified that she finally

agreed to act out the caller’s fantasy only because she believed the caller was Jeff.



9
Ms. Cooley was not at the apartment when the rape occurred.

10
There was evidence that the appellant placed a subsequent telephone call to C.S.’s apartment

approximately three months after the rape. Ms. Cooley answered the telephone and recognized that the

whispering voice matche d the description given by C.S.  Ms. Cooley imm ediately contacted Detective

Marlar and informed him of the telephone call.  That call and the earlier July telephone call were traced

on C.S .’s caller identifica tion box to  two pub lic telephon e booths  in the Nas hville area.  

7

C.S. opened her apartment door, undressed, and laid down with a blindfold

over her eyes.  Moments later, she heard another knock at the window and heard

someone enter her bedroom.  C.S. asked if the person was Jeff, and the appellant

whispered, “Yes, don’t talk.”  He then began to lick her toes and to touch her thighs as

he made his way onto the bed.  C.S. testified that she said, “Jeff, tell me something

that only you and I know,” but she heard no answer.  The appellant continued the

fantasy by penetrating C.S.’s vagina with his tongue and also with his penis.  At that

point, C.S. realized that the man was not Jeff.  She testified that she was horrified by

the event, but remained still because she feared that the man had a weapon.  She

stated that she also felt physically vulnerable because of a recent surgery on her

ankle.  The appellant continued the sexual intercourse with C.S. until ejaculation and

then immediately left the apartment.

C.S.’s roommate, Shannon Cooley, arrived at the apartment around 6:00 a.m.

that same morning and found C.S. crying and upset.9  After contacting the police to

report a rape, both C.S. and Ms. Cooley met with Detective Marlar to give a full

statement.  

Detective Marlar was assigned to investigate the related cases involving the

alleged “fantasy” rapist.  Based upon statements and evidence from C.S. and K.N.,

Detective Marlar began patrolling several public phone booths in the Nashville area.10 

Detective Marlar testified that the appellant became a suspect after he and other

officers observed the appellant making routine late-night telephone calls at several

phone booths under police surveillance.  Detective Marlar brought the appellant in for

the tape recorded interview on January 19, 1995.      
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M.J. did n ot report h er expe rience to th e police un til three years a fter she w as victim ized.  

8

The appellant told the detective that he spoke to C.S. at her apartment complex

before he called her on the telephone.  He stated that during their telephone

conversation he told her that he loved her and that they should get married someday. 

He also stated that C.S. was blindfolded when he had oral sex and intercourse with

her.  However, he contended that he never told her or gave any indication that he was

somebody other than himself.  He stated that although C.S. may have thought he was

another person, she never asked him about his identity and he never told her.  

Following the taped interview, the appellant was indicted by the Davidson

County Grand Jury and was arrested on the charges of rape and attempted rape

accomplished by fraud.  When reports of the appellant’s arrest were made public, a

third woman, M.J., came forward with statements that she too had been victimized by

a whispering “fantasy” caller.11  M.J. identified the appellant from a photographic line

up as the culprit.  Based upon her statements and the identification evidence, an

additional count of rape by fraud was added to appellant’s indictment.  

The appellant entered a plea agreement on that count after it was severed from

the indictment.  At the guilty plea hearing, the State offered proof that M.J. was living

in an apartment in Nashville when she received a telephone call from a man whom

she thought to be her then boyfriend, Greg.  The caller assumed the identity of Greg

and talked to M.J. about a sexual fantasy.  Following the caller’s instructions, M.J.

agreed to open her apartment window, blindfold herself, and lie on her bed completely

nude.  A man, thereafter, entered her apartment through the window and sexually

penetrated her.  When M.J. realized that the man was not Greg, she began to panic

and scream.  The culprit fled through the opened window.      

Based upon the above evidence, the appellant was convicted on two counts of

rape, one count of attempted rape, and a separate pleaded count of sexual battery. 

We affirm. 
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DISCUSSION

I.

The appellant first contends that the offenses of rape by fraud, as provided in

Tenn. Code Ann. § 39-13-503(a)(3) (1991), were unconstitutionally vague as charged

in this case because they did not define the proscribed fraudulent conduct.

This issue is without merit.

The appellant was indicted on three counts of rape accomplished by fraud and

one count of attempted rape accomplished by fraud.  At the time of the offenses in this

case, the crime of rape was defined in Tenn. Code Ann. § 39-13-503(a) as the

“unlawful sexual penetration of a victim by the defendant or of the defendant by a

victim accompanied by any of the following circumstances:   . . . (3) The sexual

penetration is accomplished by fraud.”  The Tennessee Code defines “fraud” as “the

term is used in normal parlance and includes, but is not limited to, deceit, trickery,

misrepresentation and subterfuge, and shall be broadly construed to accomplish the

purposes of this title.”  Tenn. Code Ann. § 39-11-106(a)(13) (1991).              

The appellant insists that the rape statute is unconstitutionally vague as applied

in this case because it failed to specify the proscribed conduct that constituted fraud. 

He claims that the statute did not give reasonable notice of the prohibited fraudulent

conduct because the alleged fraud in this case was peripheral to the sexual

penetration.

Under the principles of due process, states are prohibited from holding an

individual criminally liable for conduct which a person of common intelligence “could

not reasonably understand to be proscribed” by a statute.  United States v. Harris, 347

U.S. 612, 617, 74 S.Ct. 808, 812, 98 L.Ed. 989 (1954); State v. Wilkins, 655 S.W.2d

914, 915 (Tenn. 1983).  This fair warning requirement, however:

does not invalidate every statute which a reviewing court believes could
have been drafted with greater precision.  Many statutes will have some
inherent vagueness for ‘[i]n most English words and phrases there lurk
uncertainties. . . .  Even trained lawyers may find it necessary to consult



12
The State also refers to Black’s Law Dictionary (5th ed. 19 79), whic h defines  “fraud” in p art as: 

[a]n in tentio nal pe rvers ion of  truth f or the  purp ose  of ind ucing ano ther in  relian ce up on it

to part with some valuable thing belonging to him or to surrender a legal right.  A false

representation of a matter of fact, whether by words or by conduct, by false or

misleading allegations, or by concealment of that which should have been disclosed,

whic h dec eives  and is  intended  to deceive  another s o tha t he shall ac t upon it to h is

legal injury. 

10

legal dictionaries, treatises, and judicial opinions before they may say
with certainty what statutes may compel or forbid.            

Wilkins, 655 S.W.2d at 915-16 (quoting Rose v. Locke, 423 U.S. 48, 50, 96 S.Ct. 243,

244, 46 L.Ed.2d 185 (1975)).

To determine whether a statute comports with the notice requirement, we look

to the statutory language and definitions provided by the General Assembly, and also

to the judicial interpretation given to the statute.  Wilkins, 655 S.W.2d at 916; State v.

Hayes, 899 S.W.2d 175, 181 (Tenn. Crim. App. 1995).  As stated above, our General

Assembly has defined “fraud” for the purposes of Title 39 of the Tennessee Code, “as

the term is used in normal parlance and includes, but is not limited to, deceit, trickery,

misrepresentation and subterfuge, and shall be broadly construed to accomplish the

purposes of this title.”  Tenn. Code Ann. § 39-11-106(a)(13).  Moreover, the

Tennessee Supreme Court has set forth its interpretation of the term “fraud” by stating

that, “[a] person acts fraudulently when (1) the person intentionally misrepresents an

existing, material fact or produces a false impression, in order to mislead another or to

obtain an undue advantage, and (2) another is injured because of reasonable reliance

upon that representation.”  Hodges v. S.C. Toof & Co., 833 S.W.2d 896, 901 (Tenn.

1992).12                                

Relying upon those definitions, we have no doubt that the appellant was put on

notice of the proscribed fraudulent conduct at issue in this case.  The rape statute is

clear on its face that a person commits a Class B felony when he or she engages in

sexual penetration that is accomplished by fraud.  The fraudulent conduct could have

included trickery, subterfuge, or some other misrepresentation by the appellant that
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gave the victims a false impression and allowed or aided him in the accomplishment of

the sexual penetration.  

Contrary to the appellant’s argument, the fraudulent conduct did not have to be

the actual sexual penetration itself.  To read Tennessee’s rape statute that narrowly

would substantially undermine its general meaning and purpose.  There is no question

that the statute is intended to punish those who engage in sexual penetration with a

person without the person’s consent.  The common-law offense of rape, as adopted

by our General Assembly, included the elements of carnal knowledge, force, and

commission of the sexual penetration without the consent or against the will of the

victim.  Wilkins, 655 S.W.2d at 916 (citing C.J.S. § 8, p.471; 65 Am.Jur.2d, Rape, § 2,

pp. 762-63).

In most rape cases, the “lack of consent” element is associated with the victim

being forced or coerced into the sexual acts.  In Tennessee, however, our General

Assembly has provided that a victim’s consent may also be ineffective or lacking due

to fraudulent conduct committed by the prepetrator.  See Tenn. Code Ann. § 39-11-

106(a)(9); State v. Tizard, 897 S.W.2d 732, 742 (Tenn. Crim. App. 1994).  The fraud

may go directly to the sexual penetration itself, or may relate to the inducement of the

sexual act.  Tenn. Code Ann. § 39-11-106(a)(9)(A); Tizard, 897 S.W.2d at 741-42.        

Having reviewed the statutes pertaining to rape, fraud, and effective consent,

we uphold the rape statute as giving the appellant sufficient notice of the proscribed

fraudulent conduct.  As his case pertained to fraud in the inducement, which is defined

both by case law and by statute, he cannot now be heard to complain that he was

uninformed of the law.

II.

The appellant next contends that the multiple counts of rape in his indictment

were invalid because they failed to state sufficient facts to support the elements of
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fraud.  He argues that the indictment ran afoul of Tenn. Code Ann. § 40-13-202

(1991), and should have been dismissed.  

This issue is without merit.   

It is a well-known principle of law that a criminal indictment must include a

sufficient description of the charged offense to insure that the accused understands

the special nature of the charge he is called upon to answer.  Jackson v. Virginia, 443

U.S. 307, 314, 99 S.Ct. 2781, 2786, 61 L.Ed.2d 560 (1979).  Tenn. Code Ann. § 40-

13-202 provides guidance as to this requirement:

The indictment must state the facts constituting the offense in ordinary
and concise language, without prolixity or repetition, in such a manner as
to enable a person of common understanding to know what is intended,
and with that degree of certainty which will enable the court, on
conviction, to pronounce the proper judgment, and in no case are such
words as “force and arms” or “contrary to the form of the statute”
necessary.

While the indictment must contain a sufficient description of the charged

offense, “it is not necessary to amplify and encumber the charge by circumstantial

detail and minute description.”  State v. Griffis, 964 S.W.2d 577, 591 (Tenn. Crim.

App. 1997), perm. app. denied (Tenn. 1997).  The basic requirements are:  (1) to

provide notice to the accused of the offense with which he is charged; (2) to notify the

trial court of the charge so that it can enter an appropriate judgment and sentence;

and (3) to describe the offense so as to protect the accused against double jeopardy. 

State v. Byrd, 820 S.W.2d 739, 741 (Tenn. 1991); Griffis, 964 S.W.2d at 590-91.  

In appellant’s case, the indictment included three counts of rape by fraud and

one count of attempted rape by fraud.  Each count was virtually identical in listing the

criminal charge, the victim of the alleged offense, the date and county were the

offense allegedly occurred, and the statutory provision involved.  The counts of rape

by fraud stated in pertinent part:

[O]n the 19th day of Juy, 1994, in Davidson County, Tennessee and
before the finding of this indictment, [the appellant] did engage in
unlawful sexual penetration of [the victim], and the sexual penetration
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was accomplished by fraud, in violation of Tennessee Code Annotated §
39-13-503, and against the peace and dignity of the State of Tennessee. 

The count of attempted rape by fraud stated:

[O]n the 24th day of August, 1992, in Davidson County, Tennessee and
before the finding of this indictment, [the appellant] did attempt to
engage in unlawful sexual penetration of [K.N.], and the sexual
penetration was to be accomplished by fraud, in violation of Tennessee
Code Annotated § 39-12-101, and against the peace and dignity of the
State of Tennessee.

We conclude that the indictment satisfied Tenn. Code Ann. § 40-13-202, and

the requirements espoused by our Supreme Court in Byrd.  Each count tracked the

language of the rape statute and provided sufficient detail to apprise the appellant of

the charges and to give the trial court a basis for entering a proper judgment.  In

addition, we are confident that appellant would be able to defend against double

jeopardy if he were to be indicted on the same offenses in a subsequent case.              

   III.   

The appellant next contends that the trial court erred in denying his

supplemental motion for a bill of particulars.  Before trial, the State responded to

appellant’s first motion for a bill of particulars, providing the exact times, dates, and

locations of the alleged offenses, as well as the victims’ names listed in the indictment. 

The trial court determined that the information provided by the State was sufficient and

denied the appellant’s motion for a supplemental bill of particulars.  The appellant

argues that the trial court abused its discretion under Rule 7(c) of the Tennessee

Rules of Criminal Procedure and prevented him from preparing an adequate defense. 

This issue is without merit.  

Rule 7(c) of the Tennessee Rules of Criminal Procedure states that, “[u[pon

motion of the defendant, the court may direct the filing of a bill of particulars so as to

adequately identify the offense charged.”  The trial court has discretion in requiring the

State to file a bill of particulars.  However, the court must adhere to the general

purpose of providing the defendant with enough information so that he or she may (1)
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Tenn. R. Crim . P. 7(c) (Advisory Comm ission Comm ents).

14
If the r equeste d info rmation  is in the  indictme nt or h as be en pr ovide d otherwis e by the Sta te in

som e satisfac tory form , no bill of particu lars is requ ired.  State v. Stephenson, 878 S.W.2d 530, 539

(Tenn. 1994).

14

prepare a defense, (2) avoid prejudicial surprise at trial, and (3) protect against double

jeopardy.  Byrd, 820 S.W.2d at 741; State v. Hicks, 666 S.W.2d 54, 56 (Tenn. 1984). 

Rule 7(c) is not meant to be used for broad discovery13 and is generally satisfied when

the State provides the defendant with information concerning the time and place of the

alleged offense and the names of the victims involved.  See Hicks, 666 S.W.2d at 56;

State v. Anderson, 748 S.W.2d 201, 204 (Tenn. Crim. App. 1985), perm. app. denied

(Tenn. 1985).          

In this case, there is no question that the appellant was sufficiently informed of

the charged offenses and the exact times, dates, and locations where those offenses

occurred.  Also, from information provided in the indictment, the appellant had specific

notice of the victims involved in each offense.14  Based upon that information, the trial

court concluded that the State had complied with Rule 7(c) of the Tennessee Rules of

Criminal Procedure.  We agree.

The basis of appellant’s complaint is that he was not sufficiently apprised of the

fraudulent conduct associated with the charges of rape and attempted rape.  As the

State points out, the appellant was essentially trying to ascertain the State’s theory

underlying the rape charges.  Our Supreme Court has held that a bill of particulars is

not intended to be a means of learning the State’s evidence and theories, “although,

to the extent the information sought is necessary, it will be required, even if to do so

discloses the State’s evidence or theories.”  State v. Stephenson, 878 S.W.2d 530,

539 (Tenn. 1994).  Because the State provided the appellant with the time, dates,

locations, and the victims’ names pertaining to each offense, we conclude that the trial

court did not abuse its discretion in denying the motion for a supplemental bill of

particulars.   



15
As stated earlier, Tenn. Code Ann. § 40-13-202 provides that an indictment must include the

charged offense in ordinary and concise language that will provide the accused with a common

unders tanding a nd will enab le the trial cour t to enter a p roper jud gme nt. 

16
The severed count of rape of victim M.J. was later amended to state that the unlawful sexual

penetration was committed intentionally, knowingly, or recklessly.  The appellant does not challenge that

count of rape in this issue.

15

      IV.

The appellant next contends that the indictment is fatally deficient because it

failed to allege a specific culpable mental state for the offenses of rape and attempted

rape.  

This issue is without merit.

Shortly after the appeal was filed in this case, our Supreme Court rendered its

decision in State v. Hill, 954 S.W.2d 725 (Tenn. 1997).  In Hill, the Court held that an

indictment is valid where its language satisfies the constitutional requirement of notice

to the accused, its form meets the requirements set forth in Tenn. Code Ann. § 40-13-

202,15 and the requisite mental state can be logically inferred from the alleged criminal

conduct.  Id. at 726-27.  We determined above that the appellant’s indictment

provided sufficient notice of the charged offenses and conformed to the statutory

requirements under section 40-13-202.  We must now address whether the requisite

mental state for the rape offenses can be logically inferred from the charges in the

indictment.

The three counts of rape state that the appellant engaged in “unlawful sexual

penetration of [the victims], and the sexual penetration was accomplished by fraud, in

violation of Tennessee Code Annotated § 39-13-503.”16  The count of attempted rape

states that the appellant attempted to engage in “unlawful sexual penetration of K.N.,

and the sexual penetration was to be accomplished by fraud, in violation of

Tennessee Code Annotated § 39-12-101.”       

 The above counts are similar to the indictment in Hill, where the accused was

charged with the unlawful sexual penetration of a victim less than thirteen (13) years

of age, in violation of Tennessee Code Annotated § 39-13-502.  See Hill, 954 S.W.2d
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The State argued at trial that the stocking cap was similar to the cap described by victim K.N.

as being worn by the man outside of her hotel window.
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at 727.  The Court in Hill concluded that the required mental state could be logically

inferred from the alleged criminal conduct in that case because the unlawful sexual

penetration of a person under thirteen (13) is committable only if the defendant acts

intentionally, knowingly, or recklessly.  Id. at 729.  

Following that decision, we conclude that the requisite mental state for the rape

charges in appellant’s case can be logically inferred from the language in the

indictment.  The indictment described the unlawful nature of the alleged sexual acts

with specific references to the criminal statutes at issue.  As similar language has

been upheld in Hill and cases thereafter, we conclude that the appellant’s indictment

was valid.  Hill, 954 S.W.2d at 729; see also State v. Barney, 986 S.W.2d 545, 547

(Tenn. 1999); State v. Stokes, 954 S.W.2d 729, 730 (Tenn. 1997).         

V.

The appellant next contends that the trial court erred by allowing the admission

into evidence of testimony and photographs depicting the contents of his vehicle at the

time of his arrest.  He argues that the evidence was not relevant and that any

probative value was substantially outweighed by the danger of unfair prejudice.  He

further argues that the evidence depicted a bad act or crime that was inadmissible

under Rule 404(b) of the Tennessee Rules of Evidence.

This issue is without merit.  

The appellant was arrested at approximately 12:25 a.m. on May 24, 1995, at a

public telephone within the Fairlane Square shopping center in Nashville. 

Photographs taken at the arrest scene show the appellant, his vehicle parked next to

the public phone, and various angles of the interior and contents of the vehicle.  The

State placed particular emphasis on the photographs revealing a stocking cap,

condoms, quarters, and several phone books found inside the vehicle.17             
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At trial, the appellant objected to the admission of the photographs on the basis of relevancy

and unfair prejudice.  He did not raise an objection to the photographs under Rule 404(b) of the

Tennessee Rules of Evidence until this appeal.  The trial court, therefore, was never afforded an

opportu nity to rule on the  merits  under R ule 404(b ).  
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We shall first address appellant’s contention that the photographs were not

relevant to the charges of rape and attempted rape.  As the State argues in its brief,

there is no question that the photographs depict the appellant engaged in some type

of late-night activity involving telephone calls.  The photographs reflect time, location,

and circumstances that are remarkably similar to the descriptions provided by each

victim.  Moreover, the photograph of the stocking cap corroborates the statement 

given by victim K.N.      

The appellant argues, however, that any probative value of the photographs

was minimal because his identity as the “Fantasy Man” was not in dispute.  He

contends that the danger of unfair prejudice outweighed that low probative value and

that the photographs were otherwise inadmissible under Rule 404(b) of the

Tennessee Rules of Evidence.  We disagree.

The trial court reviewed the evidentiary value of the photographs and allowed

them into evidence over the appellant’s objection.18  We afford considerable deference

to the trial court’s determination and decline to interfere without a showing that the trial

court abused its discretion.  State v. Braden, 867 S.W.2d 750, 758 (Tenn. Crim. App.

1993), perm. app. denied (Tenn. 1993).  Moreover, we conclude from our independent

review that the photographs were sufficiently probative of the rape offenses and were

properly submitted for the jury’s consideration.          

Rule 404(b) incorporates the traditional exclusionary rule prohibiting the

admission into evidence of other crimes, wrongs, or acts that are offered to prove the

character of a person in order to show action in conformity therewith.  Photographs do

not necessarily fall under the exclusionary rule.  However, the appellant argues that

the photographs in this case depict acts of a nature that implicate him as a possible
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Rule 404(b) establishes three conditions that the trial court must satisfy before allowing the

adm ission of o ther crim es, wron gs, or ac ts into eviden ce.  The  court m ust, upon  reques t, conduc t a

hearing outside of the jury’s presence.  The court must then determine “that a material issue exists other

than conduct conforming with a character trait and must upon request state on the record the material

issue, the ruling, and the reasons for admitting the evidence.”  In addition, the court must determine
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sex offender and were inadmissible under Rule 404(b) to prove that he committed the

rape offenses.

Assuming that the photographs represent “acts” as argued by the appellant, the

photographs were nevertheless admissible under the limited exception to Rule 404(b). 

Rule 404(b) permits the introduction of other crimes, wrongs, or acts when the

evidence is not being offered to prove character or conforming conduct.  Examples

include evidence to show motive, intent, knowledge, identity, absence of mistake, and

a common scheme or plan for the commission of two or more crimes so related to

each other that the proof of one tends to establish the other.  State v. Hallock, 875

S.W.2d 285, 292 (Tenn. Crim. App. 1993) (citing Collard v. State, 526 S.W.2d 112,

114 (Tenn. 1975)).       

Based upon the unusual facts in this case, we conclude that the photographs

were probative of a unique, signature scheme used by the appellant to prepetrate the

sexual acts against the victims.  While the photographs alone do not show the

appellant engaged in a deceptive telephone scheme, they reveal his presence late at

night at a public telephone in close proximity to where the original “fantasy” calls were

placed.  Various items depicted in the photographs, including the telephone books, the

quarters, and the condoms, are probative of an intent to make multiple telephone calls

and a possible intent to engage in sexual intercourse.  When viewed collectively, the

photographs corroborate both the appellant’s and the victims’ stories describing late

night telephone calls in which the whispering caller expressed his desire to act out a

specific sexual fantasy.  

The trial court assessed the relevancy of the photographs, with arguments of

counsel conducted away from the jury, and concluded that the risk of unfair prejudice

from the photographs did not outweigh their probative value.19  We find no evidence to



whether the probative value of the evidence is outweighed by the danger of unfair prejudice.  As we

mentioned above, the trial court did not specifically rule on the conditions under Rule 404(b) because the

appellan t did not raise  that objec tion at trial.     
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disturb that conclusion and uphold the trial court’s decision to admit the photographs

into evidence.       

VI.

The appellant next contends that the trial court erred in denying his motion to

sever the multiple count indictment.  He argues that the counts of rape pertaining to

the victim C.S. should have been severed and tried separately from those pertaining

to K.N.

This issue is without merit.

As previously mentioned, the indictment contained two counts of rape of victim

C.S., one count of attempted rape of K.N., and one count of rape of M.J.  Before trial,

the prosecution voluntarily severed the count of rape pertaining to victim M.J. from the

three counts involving C.S. and K.N.  The appellant, thereafter, filed a motion to sever

the rape counts between C.S. and K.N.  The trial court conducted a pre-trial hearing

on the motion and concluded that the three counts could be tried together.  

Our review of this issue is governed by Rule 8 and Rule 14 of the Tennessee

Rules of Criminal Procedure.  We must first determine, as a matter of law, whether the

joinder of the rape counts was proper under Tenn. R. Crim. P. 8(b).  Rule 8(b) permits

two or more offenses to be joined in the same indictment in separate counts if the

offenses “constitute parts of a common scheme or plan or if they are of the same or

similar character.”  However, under Tenn. R. Crim. P. 14(b)(1), a defendant is entitled

to a severance of two or more offenses that have been joined for trial unless:  the
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There are three categories of “common schem e or plan” evidence: (1) distinctive designs or

signature  crime s; (2) a co ntinuing pla n or con spiracy; an d (3) the s ame  transac tion.  State  v. Ho yt, 928

S.W .2d 935, 9 43 (Te nn. Crim . App. 199 5) (citing N . Cohen , Tennessee Law of Evidence, § 404.11 (2nd

ed. 1990 )).  The ra pe offen ses in ap pellant’s ca se fall into the f irst catego ry.  
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This Court has previously held that trial courts are required to conduct pre-trial hearings when

addres sing sev erance  issues u nder T enn. R. C rim. P. 14 (b)(1).  Hoyt , 928 S.W.2d at 944.  Although a

hearing was held in this case on the appellant’s motion to sever, we find that it complied minimally at

best with the requirements set forth in Rule 14(b)(1).  The trial court heard arguments from counsel on

the com mon  schem e or plan b etween  the rape  offens es and  the relevan cy of the ev idence p ertaining to

those offenses, i.e., to demonstrate the appellant’s identity, knowledge, and fraudulent intent.  However,

the trial court’s findings and conclusions in that regard were not stated in the record.  Instead of

remanding the case for a new hearing, we shall complete the Rule 14(b)(1) analysis based upon the

evidenc e of the ra pe offen ses in the  record.     
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offenses are part of a common scheme or plan,20 and the evidence of one would be

admissible in the trial of the other.21           

There is no question that the rape offenses in this case are virtually identical in

nature and design, sharing a common scheme or plan against the female victims.  For

approximately two years, the appellant engaged in a repetitious pattern of placing late-

night telephone calls to young women in the Nashville area, during which, he would

discuss the same sexual fantasy and would suggest that he was someone other than

himself.  These similarities, as evidenced by the statements of both C.S. and K.N., are

sufficient to establish a distinctive modus operandi, thus satisfying the “common

scheme or plan” requirement under Tenn. R. Crim. P. 14(b)(1).              

We must next address whether the evidence of the attempted rape offense

against K.N. would have been admissible in a trial involving the two rape offenses

against C.S.  To answer this question, we look to the procedural requirements in Rule

404(b) of the Tennessee Rules of Evidence.  Generally, evidence of another crime or

bad act is inadmissible in the trial of a separate other crime because the evidence

invites the trier of fact to infer guilt from propensity and character.  Tenn. R. Evid.

404(b).  However, when the evidence of another crime or bad act is relevant for

reasons other than the character of the accused, it is admissible so long as its

probative value is not substantially outweighed by the danger of unfair prejudice.  As

we previously stated, those other grounds of relevancy include:  (1) motive; (2) intent;

(3) guilty knowledge; (4) identity of the defendant; (5) absence of mistake or accident;
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or (6) a common scheme or plan for the commission of two or more crimes so related

to each other that proof of one tends to establish the other.  Collard, 526 S.W.2d at

114.    

Having carefully reviewed the evidence in this case, we agree with the State

that the evidence of each rape offense was relevant to show the appellant’s identity,

intent, and the common scheme or plan that linked the offenses together.  The basis

of the appellant’s defense at trial was that, although he intended to have sexual

intercourse with both K.N. and C.S., he never intended nor did he actually trick the

young women into believing that he was someone other than himself.  Under those

circumstances, we conclude that the evidence of each rape offense was highly

probative of the appellant’s unique modus operandi and his intent to deceive the

victims.  

Moreover, we cannot say that the probative value was substantially outweighed

by the danger of unfair prejudice.  The evidence of each rape offense was prejudicial

on the ultimate question of guilt; however, the resulting prejudice was no greater than

the prejudice which naturally flows from reliable evidence used by the prosecution to

persuade the trier of fact.  We, therefore, conclude that the evidence of each rape

offense would have been admissible in the trial of the other offenses.  The joinder of

those offenses was not error.   

VII.      

The appellant next contends that the prosecution issued a peremptory

challenge to a prospective juror in violation of Batson v. Kentucky, 476 U.S. 79, 106

S.Ct. 1712, 90 L.Ed.2d 69 (1986).  He argues that the prosecution’s challenge

impermissibly targeted a prospective juror’s physical disability or handicap.  

This issue is without merit.

During the voir dire stage of trial, the prosecution used a peremptory challenge

to remove a prospective juror, Ms. P., from the jury venire.  The appellant objected to
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the challenge and requested the prosecution to offer a race-neutral reason for the

removal.  The trial court overruled the appellant’s objection noting that on the

challenge slip, the prosecution had apparently offered a race-neutral justification for

the challenge.

  There is some question as to the precise reason given by the prosecution for

the peremptory challenge of Ms. P.  The challenge slips were not included in the

record on appeal and the discussions of counsel during voir dire do not reveal the

basis for the prosecution’s challenge.  The only evidence to support appellant’s

contention is the transcript of the jury selection process which indicates that Ms. P.

has arthritis, walks with a cane, and has trouble walking or standing for long periods of

time.

We agree with the State that the above evidence alone is insufficient to prove

that the prosecution challenged Ms. P. solely based upon her apparent disability. 

From evidence in the record, it is entirely possible that the peremptory challenge was

based upon the prosecution’s belief that Ms. P. would somehow be unfavorable or

unsympathetic to its case.  Peremptory challenges under those circumstances are

permitted as part of allowing the litigants to select a “fair” jury.  State v. Turner, 879

S.W.2d 819, 821 (Tenn. 1994).        

It is generally understood that a peremptory challenge may be exercised for any

reason unless that reason is specifically prohibited by legislation or by judicial

decision.  Id.  While the law does not condone the use of peremptory challenges to

target prospective jurors with physical disabilities, the appellant has failed to prove that

the prosecution discriminated on that basis.  His contention, therefore, is without merit. 

       VIII.

The appellant next contends that the trial court improperly instructed the jury on

the statutory definitions of “deception” and “coercion.”  He argues that the trial court
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improperly omitted a portion of the definition of deception and that the court should not

have instructed the jury on the definition of coercion.  

This issue is without merit.

Upon request by the prosecution, the trial court instructed the jury on a portion

of the definition of deception under Tenn. Code Ann. § 39-11-106(a)(6)(A).  The

instruction read:   

Deception occurs when a person knowingly:

(1) creates or reinforces a false impression by words or conduct,
including false impressions of fact, law, value, or intention, or other state
of mind that the person does not believe to be true;

(2) prevents another from acquiring information which would likely affect
the other’s judgment in the transaction;

(3) fails to correct a false impression of law or fact that the person knows
to be false, and

(a) the person created, or
(b) knows is likely to influence another.

Deception does not include puffing by statements unlikely to deceive
ordinary persons in the group addressed.

The appellant argues that the trial court erred in omitting a part of the definition

which states:  “‘Deception’ does not include falsity as to matters having no pecuniary

significance . . .”  Tenn. Code Ann. § 39-11-106(a)(6)(B).  According to the appellant,

the trial court’s omission allowed the jury to consider the element of deception more

broadly than provided in the statute.  In addition, he contends that the evidence did

not support the jury charge on deception.  

From the record, it appears that the trial court instructed the jury on deception

based upon the language contained in the statute and the jury charge on effective

consent.  Tenn. Code Ann. § 39-11-106(a)(9).  The jury instruction stated that,

“‘[e]ffective consent’ means assent in fact, whether express or apparent, including

assent by one legally authorized to act for another.  Consent is not effective when

induced by deception or coercion.”    
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The appellant correctly states that the trial judge had an affirmative duty to give

a complete jury charge of the law as fairly raised by the evidence.  See State v.

Harbison, 704 S.W.2d 314, 319 (Tenn. 1986).  We find no problem with the trial

court’s decision to instruct the jury on deception, as the evidence tended to show that

the appellant used spoken words to create and reinforce a false impression.  The

instruction, however, should have included the entire definition of deception as

provided in the statute.

The State concedes that the omission by the trial court was error, but argues

that the error was harmless because the entire instruction on deception was

surplusage.  We agree that the error was harmless in this case.  The trial court fully

instructed the jury on the offenses of rape by fraud and attempted rape by fraud, and

the statutory definitions of fraud and effective consent.  The jury was informed of the

law and the definitions pertinent to the appellant’s case and we fail to see how the

verdict would have been any different had the trial court included or omitted the entire

definition of deception.  Therefore, we are confident that the jury charge on deception

was harmless beyond a reasonable doubt.              

The appellant also contends that the instruction on coercion was error because

coercion is not an element of the charged offenses and was not supported by the

evidence.  After instructing the jury on the offenses of rape and attempted rape by

fraud, the trial court included an instruction on the definition of coercion as follows: 

“Coercion means threat of kidnapping, extortion, force or violence to be performed

immediately or in the future, or the use of parental, custodial, or official authority over

a child less than fifteen (15) years of age.”

The basis of appellant’s argument is that the instruction on coercion may have

influenced the jury to consider the rape offenses as crimes of physical force rather

than crimes involving fraud.  The appellant emphasizes this point in connection with

the testimony of C.S. in which she stated that she froze with fear when the  appellant

touched her leg.
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This argument, however, overlooks specific instances in the record where both

the prosecution and the trial court informed the jury that the rape charges against the

appellant involved the use of fraud, not force.  Both the indictment and the jury

instruction on the charged offenses clearly describe the offenses as rape by fraud and

attempted rape by fraud.  Moreover, in the closing argument, the prosecution informed

the jury about the different types of rape proscribed by Tenn. Code Ann. § 39-13-503. 

The assistant prosecutor explained in pertinent part:  “The first is that force or coercion

was used to accomplish the act.  [The appellant] is not being charged with using force

or coercion.  He is being charge with using fraud.”       

Having carefully reviewed the instruction, we are confident that the jury was

properly informed on the specific offenses to be considered in the deliberation.  The

mere inclusion of the definition of coercion did not amount to an improper charge on

the offense of rape by force.  Instead, it appears that the trial court included the

definit ion of coercion based upon the use of that term in the def inition of effective

consent.  See Tenn. Code Ann. § 39-11-106(a)(9)(A).  We find no error in the

instruction.                    

IX.

The appellant lastly contends that the evidence was legally insufficient to

sustain his convictions of rape and attempted rape.   

This issue is without merit.

When an accused challenges the sufficiency of the convicting evidence, we

must review the evidence in a light most favorable to the State to determine whether a

rational trier of fact could have found the essential elements of the offenses beyond a

reasonable doubt.  Jackson v. Virginia, 443 U.S. 307, 319, 99 S.Ct. 2781, 2789, 61

L.Ed.2d 560 (1979); State v. Duncan, 698 S.W.2d 63, 67 (Tenn. 1985).  We do not

reweigh the evidence and are required to afford the State with the strongest legitimate

view of the proof contained in the record as well as all reasonable and legitimate
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inferences which may be drawn therefrom.  State v. Cabbage, 571 S.W.2d 832, 835

(Tenn. 1978).

Questions concerning the credibility of the witnesses, the weight and value to

be given to the evidence, as well as factual issues raised by the evidence, are

resolved by the trier of fact, not this Court.  Cabbage, 571 S.W.2d at 835.  We will not

disturb a verdict of guilt for a lack of sufficient evidence unless the facts contained in

the record and any inferences which may be drawn from the facts are insufficient, as a

matter of law, for a rational trier of fact to find the appellant guilty beyond a reasonable

doubt.  State v. Tuggle, 639 S.W.2d 913, 914 (Tenn. 1982).

The appellant first argues that he was entitled to a judgment of acquittal on the

charge of attempted rape, involving K.N., because the evidence failed to show that he

took a substantial step toward the commission of rape by fraud.  The term “substantial

step” is described in the criminal attempt statute as follows:  “Conduct does not

constitute a substantial step under subdivision (a)(3) unless the person’s entire course

of action is corroborative of the intent to commit the offense.”  Tenn. Code Ann. § 39-

12-101(b).           

Our Supreme Court’s decision in State v. Reeves, 916 S.W.2d 909, 912 (Tenn.

1996), provides guidance as to when a person’s conduct constitutes a substantial step

towards the commission of an offense.  The Court recognized significant problems

with the traditional rule from Dupuy v. State, 204 Tenn. 624, 325 S.W.2d 238 (1959),

which required courts to distinguish between “mere preparation” to commit the offense

and the “act itself.”  Reeves, 916 S.W.2d at 913.  Under the Dupuy approach, conduct

did not constitute a substantial step towards the commission of a crime unless there

was some overt act that went beyond the preparation to commit the offense at issue. 

325 S.W.2d at 240.

The Court in Reeves abandoned the Dupuy rule based upon a finding that the

rule was dif ficult to apply and because the rule did not fulfill the legislature’s objective

of preventing inchoate crimes from becoming full-blown crimes.  Reeves, 916 S.W.2d
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at 914.  While not creating or defining a new rule under the “substantial step” analysis,

the Reeves Court focused on the language of Tenn. Code Ann. § 39-12-101(b) to

conclude that the defendant’s conduct in that case was a substantial step towards the

commission of second degree murder where the defendant possessed materials to be

used in the commission of the crime at or near the crime scene, and the possession of

those materials served no lawful purpose.  Id.     

Relying both on the attempt statute and the analysis in Reeves, we conclude

that the evidence in this case was sufficient for a rational trier of fact to find that the

appellant’s conduct towards K.N. constituted a substantial step in the commission of

rape by fraud.  There was evidence that the appellant talked to K.N. several times by

telephone, during which he convinced her that he was her fiancé and that the two

should meet and have sexual intercourse at a nearby hotel.  The appellant described

his sexual fantasy to K.N. and expressed a specific intent to fulfill that fantasy with her. 

K.N. complied with the appellant’s wishes, in part, by checking into the hotel and by

removing her clothes while she waited on his arrival.  During that time, the appellant

made two attempts to act out his fantasy, each time walking by the hotel room, where

the door was to be unlocked.  The evidence reflects that his sexual fantasy was

interrupted only by K.N. noticing through the window that the appellant was not her

fiancé.  The appellant’s conduct in that respect is sufficiently corroborative of an intent

to commit the rape offense against K.N.  Therefore, the jury properly found that his

conduct was a substantial step in the commission of rape.  

The appellant also challenges the evidence as it pertains to the element of

fraud in the convictions of rape and attempted rape.  He argues that K.N. and C.S.

consented to sexual intercourse and that he never told them he was anyone other

than himself.  In this contention, the appellant disputes the testimony of both K.N. and

C.S. and essentially requests this Court to reweigh the evidence.  He further argues

that even if we accept the victims’ testimony, the evidence is nevertheless insufficient
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Ms. Cooley testified that she received a telephone call from a person who spoke to her in a

whispering voice about his desire to have sexual intercourse with her at her apartment.  The telephone

call took place while Ms. Cooley and C.S. were still living together, approximately three months after

C.S. reported her rape to the police  The caller never identified himself to Ms. Cooley, but instead asked

her if she  knew  who he  was.  Sh e testified tha t she initially though t the caller wa s her bo yfriend, Pat. 

However, remembering C.S.’s experience, she suspected that the caller was the same person who had

previous ly called C.S.  M s. Coole y kept the m ystery caller on  the telepho ne for ap proxim ately twenty

minutes and convinced him to call her back that same evening.  During their conversations, the caller

told Ms. C ooley that he  loved her  and that h e wante d to have  sex with h er.      
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as a matter of law because there was no showing that the sexual penetration or the

attempted sexual penetration was accomplished by fraud.  

Initially, we emphasize that the victims’ testimony was fully accredited by the

jury’s verdict of guilt.  We will not reweigh that evidence because to do so would

invade the province of the trier of fact.  Cabbage, 571 S.W.2d at 835.  Moreover,

having reviewed the record in this case, we conclude that there was sufficient proof for

the jury to find that the offenses committed against K.N. and C.S. were accomplished

by fraud.  

Both K.N. and C.S. testified at trial that they agreed to participate in the sexual

fantasy, knowing that the fantasy involved intercourse and other carnal activities.  The

appellant relies upon that testimony as it shows that the victims consented to the

sexual acts.  However, the appellant overlooks critical evidence considered by the jury

which reflects that any consent given by the victims was conditioned solely upon their

mistaken belief that the appellant was someone else.  Based upon the testimony of

K.N., C.S., and C.S.’s roommate, Shannon Cooley,22 the appellant concealed his true

identity and pretended to be some other person in order to obtain their acquiescence

in the fantasy. 

The jury evaluated the testimony together with other evidence in the record and

determined that the appellant was guilty of rape by fraud and attempted rape by fraud. 

We find no basis to disturb the jury’s verdict and accordingly affirm the convictions.       
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         CONCLUSION

Having found no reversible error in this case, we uphold the appellant’s

convictions on all counts.  The judgments of the trial court are affirmed with costs

taxed to the State of Tennessee.

_______________________________
WILLIAM M. BARKER, Special Judge 

CONCUR:

____________________________
GARY R. WADE, Presiding Judge

____________________________
CURWOOD WITT, JUDGE


