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OPINION

The Petitioner, Steve Carroll, appeals as of right the trial court’s dismissal

of his petition for writ of habeas corpus.  Petitioner argues four issues in this pro

se appeal: (1) the indictments were defective in that they were not properly

signed by the District Attorney; (2) the trial court erred in dismissing the petition

before the State’s response was filed; (3) the trial court erred in allowing different

classes of offenses to be included in the same indictment; and (4) the trial court

violated Tenn. Code Ann. § 29-21-108 in failing to grant the writ.  We affirm the

judgment of the tria l court.  

On June 21, 1995, the Petitioner was  indicted by the Campbe ll County

Grand Jury for one count of aggravated rape, two counts of aggravated sexual

battery, three counts of aggravated child abuse, one count of rape of a child, one

count of incest, and two counts of aggravated assault.  Upon  pleas of  guilty, the

Petitioner was convicted of two counts of aggravated child abuse and sentenced

to ten years in prison.  

On October 23 , 1996, the Pe titioner filed a petition for writ of habeas

corpus relief in the Johnson Coun ty Criminal Court.  He alleged that his

convictions were void because the indictment did not contain the requisite

signature of the district attorney.  Before the State filed a response, the trial court

dismissed the petition on October 29, 1996.  The trial court concluded that the

petition failed to state  a claim upon wh ich relief cou ld be granted.  After the

Petitioner appealed the dismissal of his petition to this Court, the State filed a 
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motion to remand to the trial court for consideration of the issue raised by the

Petitioner in his petition, which motion was granted on January 28, 1997.  The

trial court subsequently entered an order on March 25, 1997, dismissing the

petition because a “defect in an indictment is a matter which must be addressed

in the trial court and on direct appeal or by petition  for post-conviction writ [sic] in

the trial court.  It is not grounds for habeas corpus.  Such does not remove

jurisdiction from any crim inal court of this [S]tate.”  The Petitioner now brings th is

appea l of the trial court’s dismissal of his petition for habeas corpus relief.    

It is a well-established principle of law that the remedy of habeas corpus

is limited in its na ture and its scope. Archer  v. State, 851 S.W.2d 157, 161-62

(Tenn. 1993); Passarella v. State, 891 S.W.2d 619, 626 (Tenn. Crim. App. 1994).

In Tennessee, habeas corpus relief is available only if “‘it appears upon the face

of the judgment or the record of the proceedings upon which the judgment is

rendered’ that a convicting court was without jurisdiction or authority to sentence

a defendant, or that a defendant’s sentence o f imprisonment or other restraint

has expired.”  Archer, 851 S.W.2d at 164 (citation omitted in original).  The

petitioner has the burden of establishing either a void judgment or an illegal

confinement by a preponderance of the  evidence.  Passarella, 891 S.W.2d at

627.  Moreover, where a judgment is not void, but is merely voidable, such

judgment may not be collaterally attacked in a suit for habeas corpus relief.  Id.

I.  Alleged Defective Ind ictments
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Petitioner first argues that his convictions are void because each count of

the indictment was not signed by the District Attorney General.  Tennessee Code

Annotated section 40-13-103 requires a district attorney to sign the charging

document before it is sent to the grand jury.  Our supreme court has also stated

that no indictment should be sent to the grand jury “without the sanction and

approbation of the solicitor-genera l, proved by his  signature on some part of the

bill.”  Fout v. State, 4 Tenn. (3 Hayw.)  98, 99 (1816) (emphasis added).  Clearly

a signature is required, but one is not necessarily required to be on each count

of an indictment.  In State v. Lockett, our supreme court explained, “It is not

essential that the signature o f the officer should be placed a t the end  of the

indictment.  It is sufficient if it appear on some other part of the paper, provided

it appear beyond doubt that the attestation relates to the ind ictment and every

part thereof, and identifies the same as the act and accusation  of the

governm ent, done through its sworn  officer.”  50 Tenn. (3 Heisk.) 274-75 (1871).

The court a lso stated tha t it is not “absolutely necessary that the signature should

be at the conclusion of the bill; but it must be on it, and must show that it is

intended to cover all the counts contained therein.”  Id. at 275.  

The District Attorney General in the instant case signed the second page

of a two-page indictment.  The counts in the indictment were consecutively

numbered, starting on page one and continuing through page two.  It can be

logica lly reasoned that his signature was plainly intended to cover all the counts

contained in the two-page indictment.  We find no merit in this issue.

II. Alleged Error in Dismissing Petition Before 
State Filed Response



-5-

The trial court dismissed the Petitioner’s petition for habeas corpus relief

before the State’s response was filed because Petitioner had not shown tha t his

conviction was void or that his term of imprisonment had expired.  In Passarella,

this Court held  that if it is clear from the face of the petition that the petitioner is

not entitled to relief, then the trial court is not required to hold a hearing  or inquire

into the allegations in the petition, but may dismiss the petition summarily.  891

S.W.2d at 627.  Petitioner’s allegations in the instant case, if merito rious, would

render his conviction voidable rather than void, thus making the issues

inappropriate for habeas corpus relief.  Therefore, the trial court  had the authority

to summarily dism iss the petition.  This issue is without merit. 

III.  Alleged Error in Allowing Different Classes 
of Offenses in Same Indictment

Petitioner argues that the Campbell County Criminal Court erred in placing

different classes of offenses in the same indictment.  This Court finds  that this

issue is not appropriate for habeas corpus review because even if the issue had

merit, the conviction would not be void but merely vo idable.  See Passarella, 891

S.W.2d at 627 . 

Rule 14 of the Tennessee Rules of Criminal Procedure provides for

severance of offenses in appropriate cases.  It provides that a defendant’s motion

for severance of offenses must be made before trial unless it is based on a

ground not known prior to trial.  In this case, Petitioner pled guilty to two of the

offenses in the indictment.  Not only is the issue waived by failure to file a motion

for severance prior to the guilty plea, we see absolutely no prejudice to Defendant

if consolidation of the  offenses in one indictment was improper due to the fact
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that Petitioner p led guilty to on ly two of the m ultiple offenses in the indictment.

This issue is without merit.

IV. Alleged Failure of Trial Court in Refusing 
to Entertain Petitioner’s Petition  

In his final issue, Petitioner alleges again that his conviction was void, and

that it was therefore unconstitutional for the trial court to not entertain his petition.

He also argues that the trial court’s dismissal of his petition was arbitrary, callous

and made with delibera te indiffe rence as to h is rights .  In support of h is argument

that it was unconstitutional, Petitioner cites Rule 58 of the Tennessee Rules of

Civil Procedure.  However, this rule  applies to  proper entry of judgm ents with

notice given to the parties.  Therefore, this rule is inapplicable to the issues and

case at bar.  

Regarding Petitioner’s argument that his conviction is void, this issue has

been reviewed above and decided against the Petitioner.  Furthermore, we do not

find the actions of the trial court to be arbitrary or “callous.”  The trial court was

justified in dismissing Petitioner’s petition, as his conviction was  not void and his

sentence had not expired.  This issue is without merit.  

Finding no merit in the issues raised by Petitioner, we affirm the judgment

of the trial court.

____________________________________
THOMAS T. W OODALL, Judge 
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CONCUR:

___________________________________
DAVID H. WELLES, Judge

___________________________________
DAVID G. HAYES, Judge


