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OPINION

Petitioner, David Barger, appeals the denial of his petition for post-conviction

relief.  Petitioner pled guilty to the offenses of armed robbery on September 18,

1987, and no direct appeal from that plea was made.  On January 15, 1997,

Petitioner filed a petition for post-conviction relief on the grounds of ineffective

assistance of counsel resu lting in an involuntary guilty plea.  The trial court

dismissed the petition without a hearing because it was filed outside the statute of

limitations.  Petitioner appeals on the basis that the late-filed petition is an exception

under Burford v. State, 845 S.W.2d 204 (Tenn. 1992).  We affirm the judgment of the

trial court.

“In post-conviction relief proceedings the petitioner has the burden of proving

the allegations in his petition by a  preponderance of the evidence.”  McBee v. State,

655 S.W.2d 191, 195 (Tenn. Crim. App. 1983).  Furthermore, the factual findings of

the trial court in hearings “are conclusive on appeal unless the evidence

preponderates against the judgment.”  State v. Buford, 666 S.W.2d 473, 475 (Tenn.

Crim. App. 1983). 

As the date of Petitioner’s guilty plea was September 18, 1987, the former

Post-Conviction Procedure  Act app lies to his petition for post-conviction relief.  See

Tenn. Code Ann. § 40-30-101 (repealed 1995).  Under the provisions of Tennessee

Code Annotated section 40-30-102, post-conviction  relief must be applied for with in

three (3) years of the date final action of the highest state appellate court to which

an appeal is  taken or  within three  (3) years o f a guilty plea if no appeal is taken, or
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consideration of such petition shall be barred.  See Warren v. State , 833 S.W.2d 101

(Tenn. Crim. App. 1992).  Petitioner’s post-conviction claims expired on September

18, 1990.

Petitioner asserts that his claim is an exception under Burford.  Under Burford,

our supreme court he ld that a  late-filed petition for post-conviction relief may be

allowed if the statute of limitations violates due process as applied to that petitioner

when the government’s in terest in  administrative efficiency and economy does not

outweigh the petitioner’s interest  and there is nothing stale or fraudulent regarding

petitioner’s claim.  Burford, 845 S.W.2d 209-210.  The trial court’s findings regarding

the facts of the guilty plea hearing are conclusive, and Petitioner has failed to allege

any interes ts which wou ld allow the exception to the statute o f limitations under

Burford.  

Furthermore, there is no evidence in the record of any exception under

Tennessee Code Annotated section 40-30-202(b)(1997 Repl.).  Petitioner has failed

to present any proof which preponderates against the trial court’s finding  that the

statute of limitations bars Petitioner’s petition for post-conviction relief.  This issue

is without merit.

We affirm the judgment of the trial court.
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____________________________________
THOMAS T. W OODALL, Judge

CONCUR:

___________________________________
JERRY L. SMITH, Judge

___________________________________
WILLIAM B. ACREE, JR., Special Judge


