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OPINION

The petitioner was convicted by a jury of two counts of first-degree murder
and one count of aggravated arson. The jury set the petitioner’s punishment at death by
electrocution for the murder convictions, and the court sentenced him to twenty years for
the arson offense. The petitioner's convictions and sentences were affirmed by our

Supreme Court on direct appeal. State v. Henley, 774 S.W.2d 908 (Tenn. 1989). He

then filed a petition for post-conviction relief which was denied after a hearing.

The petitioner now appeals, contending that the lower court erred in failing

to find that:

1. His constitutional rights against unreasonable searches and
seizures were violated when evidence of Terry Flatt's identity was
obtained during a pretextual arrest and subsequently used at trial,

2. His due process rights to a fair trial were violated when

(a) the trial court admitted into evidence a pistol which was
irrelevant and highly prejudicial,

(b) the jury was informed that a criminal defendant serving a
life sentence would be eligible to be considered for parole in
thirty-five years;

(c) the State provided antianxiety and narcotic medications to
him during the course of his trial; and

(d) the State withheld exculpatory information in violation of
Brady v. Maryland, 373 U.S. 83 (1963), when it failed to inform
his counsel about the medications he was taking;

3. The jury instructions given at the sentencing phase of his trial
were unconstitutional,

4. Tennessee's death penalty statutes are unconstitutional;

5. His constitutional right to a trial by jury was denied when jurors
opposed to the death penalty were excused by the trial court; and

6. He was denied effective assistance of counsel at the guilt and



sentencing phases of his trial and at the direct appeal of this matter.

We find the petitioner's complaint of ineffective assistance of counsel at the sentencing
phase to be meritorious; we find no merit in any of his other allegations. We will address

the petitioner’s issues in the order given after a brief recitation of the facts.

On July 24, 1985, the petitioner and Terry Flatt were riding around together
in the petitioner's truck attending to some of Henley's business chores. Flatt testified that
they had been drinking beer and taking Dilaudid (a narcotic). Early in the evening, they
drove up Pine Lick Creek Road in Jackson County, where the petitioner's grandmother
lived. The victims, Fred and Edna Stafford, lived on the same road. A short distance
before his grandmother's house, but after passing the Stafford residence, Henley let Flatt
out of the truck. Henley then proceeded to his grandmother's house where he spent
some amount of time less than an hour. He then returned and picked Flatt up and they

proceeded back down the road.

According to Flatt, Henley returned with a .22 rifle. Flatt testified that
Henley had stopped the truck and loaded this rifle shortly before reaching the Stafford
residence. Flatt testified that Henley had also poured some gasoline out of a five gallon

can into a smaller plastic jug. They then proceeded to the Stafford house.

The Staffords were outside as the petitioner and Flatt reached their house.
According to Flatt, Henley got out of the truck and told the Staffords that Flatt would Kill
him if they didn't give him money. He then told Flatt to bring the .22 as he walked the
Staffords up their driveway. Flatt testified that, as they had all gotten closer to the house,
Henley took the rifle away from him and told Flatt to "go back to my truck and get that

gallon of gas." Flatt did as he was told and Henley and the Staffords entered the house.



As Flatt approached the house with the gasoline, he saw Henley shoot Mr.
Stafford with the rifle. Henley next shot Mrs. Stafford with the rifle and then, Flatt
testified, "he took out his pistol and he shot her a time or two with his pistol." After
shooting the Staffords, Henley told Flatt to pour out the gas. Flatt poured out a small
amount, and then stopped. Henley took the plastic jug containing the gas, poured the
rest of it out, and then told Flatt to "light it." Flatt refused, and Henley struck a match and

set fire to the house.

Henley and Flatt then ran to the truck and drove away. While they were
driving, Henley pulled some money out of a pocket and told Flatt to countit. Flatt testified
that he had not seen that money on Henley before. After they had driven some distance,
Henley stopped the truck and got out and threw the rifle and pistol off to the side of the

road. They then drove on.

The fire was reported, but the house was totally consumed by the flames.
Only portions of Mr. and Mrs. Stafford's bodies were recovered. However, sufficient
remains existed to determine that Mr. Stafford died of a bullet wound through the heart

and Mrs. Stafford died of burns and inhalation of noxious gasses.

Pursuant to a plea bargain agreement, Flatt pled guilty to two counts of
second-degree murder, two counts of armed robbery and one count of aggravated arson.
Flatt was sentenced as a Range | offender to twenty-five years for each of the murders,

ten years for each of the robberies, and ten years for the arson, all to run concurrently.

At trial, Henley testified that he had spent the day with Flatt but that he had



not taken any Dilaudid nor been intoxicated with alcohol. He testified that he had asked
Flatt to get out of his truck on the way to his grandmother’s because of Flatt’s intoxicated
condition, and that Flatt had taken Henley’s .22 rifle with him, ostensibly to hunt. Henley

adamantly denied killing the Staffords and setting their house on fire.

"In post-conviction relief proceedings the petitioner has the burden of
proving the allegations in his [or her] petition by a preponderance of the evidence."

McBee v. State, 655 S.W.2d 191, 195 (Tenn. Crim. App. 1983). Furthermore, the factual

findings of the trial court in hearings "are conclusive on appeal unless the evidence

preponderates against the judgment." State v. Buford, 666 S.W.2d 473, 475 (Tenn.

Crim. App. 1983).

The petitioner's claim that his arrest was pretextual rests on the grounds
that he was first arrested during the early morning hours of Friday, July 26, 1985,
pursuant to an outstanding warrant on a contempt of court charge. We first note that this
issue was not raised in the trial, the direct appeal of this case, or in the post-conviction
petition. Accordingly, it is waived. T.R.A.P. 36. However, even if this issue were not

waived, the petitioner is not entitled to any relief on this ground.

"The fact that an accused has been unlawfully arrested only becomes
relevant when evidence tainted by the unlawful arrest is sought to be introduced by the

state." Caldwell v. State, No. 02C01-9405-CC-00099, p. 12, Madison County (Tenn.

Crim. App. filed December 28, 1994, at Jackson). In this case, the petitioner contends
that he was questioned about the fire while under arrest on the contempt of court charge,
and that he then gave a statement including Terry Flatt's name. Accordingly, the

petitioner argues, any evidence obtained from Flatt is tainted such that it must be



suppressed. However, the record in this matter is unclear as to the petitioner's arrest
status at the time he spoke of Flatt. The only written record of the petitioner's statement
is dated July 30, 1985. Henley testified that he had first spoken to the fire inspector
"within a couple of days" of his initial arrest. Henley's testimony at the post-conviction
hearing also indicates that he was arrested a second time on August 1, 1985. However,
there is no testimony as to when Henley was released after his first arrest. Thus, even
assuming that Henley's arrest on the contempt of court charge was "pretextual,” there is
no clear proof in the record that the petitioner was still under arrest for this charge at the

time he informed the authorities about Flatt's identity. This issue is without merit.

The petitioner also complains that he was denied due process when a .380
pistol was introduced at trial. Although Flatt testified that Henley had used a pistol to
shoot Mrs. Stafford, and although the pistol introduced at trial was recovered in the area
where Flatt said Henley had thrown the guns, Flatt was not able to identify it. Nor were
any bullets or shell casings recovered from the crime site that were fired from this pistol.

The petitioner's trial counsel did not object to the introduction of the pistol into evidence.

This issue was not raised on direct appeal or in the post-conviction petition,

and is therefore waived. Even if it were not waived, however, this issue is without merit.

Although Flatt was unable to identify the pistol as the one which Henley
fired, it was found where Flatt had told authorities it would be found. It was also found
in the vicinity of the .22 rifle. These facts were sufficient to meet the definition of
"relevance" set forth in Fed. R. Evid. 401, adopted by our Supreme Court in State v.

Banks, 564 S.W.2d 947, 949 (Tenn. 1978). Had an objection been made, the trial court



would had to have determined that the probative value of the pistol was substantially
outweighed by the "danger of unfair prejudice, confusion of the issues, or misleading the
jury .. .."in order to rule it inadmissible. See Fed. R. Evid. 403, also adopted by our

Supreme Court in State v. Banks. We do not think that it would have been an abuse of

discretion for the trial court to have overruled an objection. That no bullets or shell
casings matching the pistol were found at the remains of the Stafford residence, and
Flatt's inability to identify the pistol, were matters for the jury to take into consideration in

determining the weight of this particular piece of evidence.

Furthermore, even if the pistol should have been excluded, the "improper
admission or rejection of evidence is not grounds for reversal unless it shall affirmatively

appear that the alleged error affected the result of the trial." State v. Horne, 652 S.W.2d

916, 919 (Tenn. Crim. App. 1983). No such affirmative showing has been made here.
Since there was sufficient proof at trial from which the jury could reasonably have
concluded that Mr. Stafford had been killed by a shot from the rifle and that Mrs. Stafford
had been killed by the fire, there was sufficient evidence, even absent the pistol, for the

jury to convict Henley of two counts of first-degree murder.

The petitioner also complains that he was denied a fair trial when, during
final arguments, the trial judge stated that a defendant serving a life sentence would be
eligible to be considered for parole after serving thirty-five years. This issue was raised
in the direct appeal and denied. Accordingly, we consider it previously determined and

decline to re-examine it. T.C.A. § 40-30-111 (1990).

As to the petitioner's contention that he was denied due process by the

State's provision to him of certain medication during his trial, we find that this case is



distinguishable from Riggins v. Nevada, 504 U.S. 127, 112 S.Ct. 1810 (1992), and that

no denial of due process occurred. In Riggins, the defendant had been prescribed and
was taking thioridazine, an antipsychotic drug. He was taking this drug at the time he
was determined competent to stand trial. Following his competency hearing, the
defendant filed a motion in the District Court for an order suspending administration of
the drug, contending that its effect on his demeanor and mental state during his trial
would deny him due process. The District Court denied the defendant's motion, with no
explanation of its rationale, and the defendant continued to receive the drug throughout

his trial.

The Supreme Court held that "once Riggins moved to terminate
administration of antipsychotic medication, the State became obligated to establish the
need for [it] and the medical appropriateness of the drug." 504 U.S.at _ , 112 S.Ct.
at 1815. Because the record before the Court contained no findings that would have
supported a conclusion that the continued administration of the medication was
necessary to accomplish an essential state policy, the defendant's convictions were

reversed and his case remanded.

In the case before us, Henley was taking Xanax and P.V. Tussin before and
during the course of his trial. Xanax is an antianxiety medication and P.V. Tussin is a
cough syrup which contained alcohol and "a narcotic cough suppressant." The expert
testimony at the post-conviction hearing established that these drugs could have had an
adverse effect on both the petitioner's demeanor and on his ability to fully participate in
his own defense. However, there is no proof in the record that Henley was being
medicated against his will. According to Dr. Byrne, the prescribing physician, the

petitioner requested medication for his nervousness, anxiety and sleeplessness. Cf.



Groseclose v. Bell, 895 F.Supp. 935, 949 (M.D.Tenn. 1995) ("[the defendant] did not

request the medication . . . [, tjhere was no appointment requested by [the defendant]
and [he] never asked for or indicated that he was having any trouble sleeping."). Henley
specifically requested Valium, but Dr. Byrne prescribed Xanax instead because it did not
have the dependency potential of Valium. The P.V. Tussin was prescribed in response
to the petitioner's complaint of a cough and his specific request for a medication with

hydrocodone, which P.V. Tussin contained.

On the record before us, we cannot find that Henley's own behavior in
requesting and taking these medications violated his due process rights." To do so would
be to indicate that an accused could request medication on the grounds of having
difficulty sleeping, excessive nervousness, high anxiety, depression, etc., and then claim
that he was denied a fair trial because of the medication's impact on his ability to
participate in his own defense and/or because of the medication’s adverse effect on his
credibility. If the State refused to administer such medication out of concern that the
accused would make such a claim, the accused could then argue that he had been
denied his due process rights to proper medical care.? In other words, granting Henley
relief under the circumstances of this case would create an unacceptable risk of
deliberate manipulation of State-provided health care services in an attempt to create
grounds for attacking a conviction. Such a result is untenable and not required by our

Constitutions.

As to the petitioner's contention that the State withheld exculpatory

evidence in violation of Brady v. Maryland, 373 U.S. 83 (1963), by not informing his trial

LAlthough there is proof in the record that Henley was taking more than the prescribed dosages,
there is no proof in the record that he was being required to do so by his jailers.

%Indeed, Henley filed a civil rights action about his pre-trial incarceration, complaining about the
length of time he had to wait to be taken to the doctor.
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counsel about the medication that he was taking, we also find this issue to be waived.
Moreover, this issue fails on the merits. Evidence required to be provided under Brady
"must be favorable to the accused, his defense, or the sentence that will be imposed if

found guilty." State v. Marshall, 845 S.W.2d 228, 232 (Tenn. Crim. App. 1992). The

petitioner argues that evidence of the medication he was taking during his trial was
favorable because it explained his demeanor which, according to Henley's offer of proof

at the post-conviction hearing, at least some of the jurors found objectionable.

However, there is no proof in the record that the prosecution was aware
of the effects of these drugs, and it is only their effects which arguably constituted
favorable evidence. Sheriff Mehaney testified at the post-conviction hearing that he knew
nothing about the effects of the drugs his prisoner was taking. He also testified that he
noticed no changes in Henley’s behavior as a result of taking the drugs. The only person
who arguably knew that the medication could affect Henley's credibility such that it was
"exculpatory" to begin with, was the physician who prescribed it. However, there is no
proof in the record that this person was under the control of the prosecution, and the duty
to disclose does not arise as to information "which is not possessed by or under the

control of the prosecution." State v. Marshall, 845 S.W.2d at 233. Moreover, the duty

to disclose does not arise as to information "that the accused already possesses or is
able to obtain." Id. There is no contention here that Henley did not know he was taking
the medication. Moreover, there is proof in the record that Henley understood the

medication’s soothing effects on him.

The petitioner claims he was denied his constitutional right to trial by jury
because of the trial court's dismissal of jurors opposed to the death penalty. Because

this issue was not raised on direct appeal, it is waived. T.R.A.P. 36. This issue is also

10



without merit. It is proper for a court to excuse jurors who indicate that they will not vote

for the death penalty regardless of their instructions. Morgan v. lllinois, 504 U.S. 719,

728,112 S.Ct. 2222, 2229 (1992). Furthermore, "the trial court's finding on this issue is
to be accorded a presumption of correctness inasmuch as such findings involve a
determination of demeanor and credibility particularly within the trial court's province and
. . . the burden rests on the [petitioner] to establish by convincing evidence that the

court's determination was erroneous." State v. Harris, 839 S.W.2d 54, 64 (Tenn. 1992).

The petitioner has failed to meet this burden.

The petitioner also contends that the sole aggravating factor relied on by
the State in this case was unconstitutional. In seeking the death penalty, the State
argued that the murders of Fred and Edna Stafford were each "especially heinous,
atrocious, or cruel in that [each] involved torture or depravity of mind."* T.C.A. § 39-2-
203(i)(5) (1982). The petitioner's claim that this aggravating factor was unconstitutional
was denied by our Supreme Court in the direct appeal of this case. Further, we are
bound by our Supreme Court's subsequent holdings that this aggravating factor passes

constitutional muster. See, e.g., State v. Hines, S.W.2d __ (Tenn. 1995), aff'd on

ren'g, ~ S.W.2d _ (1996); State v. Keen, SW.2d _ (Tenn. 1994), reh'g

granted; State v. Black, 815 S.W.2d 166 (Tenn. 1991); State v. Teel, 793 S.W.2d 236

(Tenn. 1990), cert. denied, 498 U.S. 1007 (1990); State v. Thompson, 768 S.W.2d 239

(Tenn. 1989), cert. denied, 497 U.S. 1031 (1990).

Henley also complains about the trial court's jury instructions concerning

? The trial court instructed the jury that "the word heinous means grossly wicked and
reprehensible, abominable, atrocious and vile. Atrocious means extremely evil or cruel, monstrous,
exceptionally bad, abominable. Cruel means disposed to inflict pain or suffering, causing suffering,
painful. Torture means, the infliction of severe physical pain as a means of punishment or coercion(;
tlhe experience of this[;] mental anguish[;] any method or thing that causes such pain or anguish[;] to
inflict would create [sic] physical or mental pain. Depravity means moral corruption, wicked, or
preversed [sic] acts."

11



mitigating circumstances. Again, this issue was previously determined in the direct

appeal of this case and we decline to readdress it here.

We also decline to disagree with our Supreme Court's repeated holdings

that Tennessee's death penalty statutes are constitutional. See, e.g., State v. Howell,

868 S.W.2d 238 (Tenn. 1993), cert. denied, 62 U.S.L.W. 3624 (1994); State v. Van Tran,

864 S.W.2d 465 (Tenn. 1993), cert. denied, 62 U.S.L.W. 3691 (1994); State v. Black, 815

S.W.2d 166 (Tenn. 1991).

Resolution of the foregoing issues leaves us with the petitioner's primary
complaint, to-wit, that he received ineffective assistance of counsel at his trial. We must
first note that James H. Reneau, Ill, who represented Henley at his trial and on direct
appeal, died before he was able to testify in this proceeding. Accordingly, we are
constrained in our ability to examine the reasons behind any of Mr. Reneau's actions.

We do, however, have the benefit of a copy of Mr. Reneau's entire file in this matter.

Specifically, the petitioner claims that his counsel was ineffective in the
following ways:
1. He failed to assemble a "defense team," including a second
lawyer, a mental health expert, an investigator, an arson expert, and

"others";

2. He did not conduct sufficient investigation into the case, including
"appropriate” interviews with Henley;

3. There was no attempted negotiation toward a plea bargain;

4. He did not challenge Henley's arrest on the contempt of court
charge;

5. He failed to keep out of evidence the pistol and mention of a
polygraph exam;

12



6. He failed to move for a change of venue;

7. He did not attempt to rehabilitate jurors excused by the court
because of their views on the death penalty;

8. He "never developed a strategy" in the case;
9. He made no opening statement to the jury;

10. He did not request a jury instruction on voluntary intoxication;
and

11. He did not prepare adequately for the sentencing hearing, and
did not effectively represent the petitioner at the sentencing hearing.
The petitioner also claims that Mr. Reneau was ineffective on the direct appeal of this

matter.

In reviewing the petitioner's Sixth Amendment claim of ineffective
assistance of counsel, this Court must determine whether the advice given or services
rendered by the attorney are within the range of competence demanded of attorneys in

criminal cases. Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). To prevail on a

claim of ineffective counsel, a petitioner "must show that counsel's representation fell
below an objective standard of reasonableness" and that this performance prejudiced the
defense. There must to be a reasonable probability that but for counsel's error the result

of the proceeding would have been different. Strickland v. Washington, 466 U.S. 668,

687-88, 692, 694 (1984); Best v. State, 708 S.W.2d 421, 422 (Tenn. Crim. App. 1985).

When deciding whether counsel's performance was deficient, "every effort
[must] be made to eliminate the distorting effects of hindsight, to reconstruct the
circumstances of counsel's challenged conduct, and to evaluate the conduct from

counsel's perspective at the time." Strickland v. Washington, 466 U.S. at 689. "Thus,

the fact that a particular strategy or tactic failed or even hurt the defense does not, alone,

13



support a claim of ineffective assistance.” Cooper v. State, 847 S.W.2d 521, 528 (Tenn.

Crim. App. 1992). We must defer to trial strategy and tactical choices when they are

informed ones based upon adequate preparation. Id. See also Hellard v. State, 629

S.W.2d 4 (Tenn. 1982).

On appeal, we are bound by the lower court's findings unless the petitioner
carries his burden of illustrating that the evidence preponderates against the judgment

entered. Black v. State, 794 S.W.2d 752 (Tenn. Crim. App. 1990).

With respect to the petitioner's claim that his trial counsel was ineffective
for failing to develop a trial strategy, we find that the record belies this assertion. It is
obvious that trial counsel intended to discredit Flatt and to create reasonable doubt
through attacking the State's case at every opportunity. This strategy included attacking
Flatt's version of the events and his credibility; attacking the identification and/or the
relevance of the guns; attacking the State's investigation of the fire; and presenting the
testimony of the petitioner. That trial counsel's strategy was not successful does not
mean that there was no strategy at all. The petitioner has failed to carry his burden of

proving that the evidence preponderates against the lower court's findings in this regard.

Trial counsel's strategic decision not to move for a change of venue was a
valid tactical choice. Henley testified that Mr. Reneau had told him that he wanted the
trial to be where Henley had been born and raised. Obviously, Mr. Reneau considered,
and rejected, attempting to move the trial. Similarly, counsel's choice not to make an
opening statement was not shown to be ineffective. The State introduced expert
evidence at the post-conviction hearing that experienced criminal defense attorneys

occasionally choose not to make an opening statement for strategic reasons. Of course,

14



the petitioner introduced expert testimony contending that an opening statementis crucial
to the defense. Since it is the petitioner's burden of proving the ineffectiveness of his
counsel, and since Henley has shown no prejudice attaching particularly to Mr. Reneau's
failure to make an opening statement, we cannot find that, in this regard, the evidence
preponderates against the lower court's decision that Henley received competent counsel

at the trial.

Mr. Reneau's decision not to attempt to rehabilitate jurors excused by the
court because of their views on the death penalty was also a valid choice. See Cooper
v. State, 847 S.W.2d 521, 535 (Tenn. Crim. App. 1992) (Trial attorney "not fault[ed]" for
not attempting to rehabilitate prospective jurors who stated that they would not impose
the death penalty regardless of the evidence.) Moreover, there is no proof in the record
that any attempted rehabilitation would have been successful, hence no prejudice from

Mr. Reneau's "omission" has been shown.

Trial counsel's decision not to request a jury instruction on the petitioner's
alleged intoxication at the time of the offenses was also a valid tactical choice. The
petitioner consistently and adamantly maintained that he had not been intoxicated at the
time. Although trial counsel could legitimately have requested the jury instruction as a
way of "hedging his bets" against the possibility that the jury would believe Flatt rather
than his own client, we decline to find that his choice constituted deficient performance.
Had Mr. Reneau argued voluntary intoxication, he ran the risk of being perceived as not
believing his own client: a classic "damned if you do and damned if you don't" situation.

Mr. Reneau's choice was reasonable under the circumstances.

The petitioner's complaint that Mr. Reneau was ineffective because he did

15



not attempt to negotiate a plea is not supported by anything in the record indicating that
such an attempt might have been successful. Attorney General Thompson, who also
prosecuted the case against Henley, stated during the post-conviction hearing that a plea
bargain "wasn't an option" and Henley testified that he would not have pled guilty to
anything before his trial because he was innocent. Accordingly, the petitioner has failed

to show any prejudice resulting from this alleged deficiency.

Similarly, as set forth above, the record does not support the petitioner's
claim that tainted evidence was obtained during a pretextual arrest. Accordingly, no

showing of prejudice has been made from trial counsel's failure to challenge this arrest.

As to Henley's claim that counsel was deficient in failing to keep out the
pistol, we agree that an objection to its admissibility should have been made.* However,
Mr. Reneau did an effective job of challenging the materiality of the pistol, and the record
does not demonstrate that the result of the trial would probably have been different had
the pistol been excluded. Accordingly, we find that the petitioner was not denied effective

assistance of counsel in this regard.

Henley also fails to show how his trial counsel was deficient in failing to
keep out Flatt's offhand reference to a period of time when he and Henley were waiting
in a room "for the polygraph test." This reference could not have been anticipated from
the question asked Flatt, and an objection arguably would simply have drawn more
attention to it. Similarly, Chief Deputy Clifton Long's reference to a polygraph test was

offhand and could not have been anticipated from the question asked. No witness

“Before the pistol was admitted into evidence, Mr. Reneau objected to the sheriff being
questioned about where it was found on the basis of no personal knowledge. The trial court allowed the
sheriff to testify about how he’d come into possession of it as it was shown to him by the prosecutor.
When the pistol was later marked for identification, and subsequently entered into evidence, no
objection was made.

16



testified that the tests had actually been administered, or as to the results of any

polygraph tests. Counsel was not deficient in this regard.

Finally, we address Henley's contention that his trial counsel did not
adequately investigate or prepare his case. With respect to the guilt phase of the trial,
we do not find that the petitioner has carried his burden of overcoming the trial court's
findings that Mr. Reneau was not deficient in his investigation and preparation of this
case for failing to interview him more "appropriately," to request an additional lawyer on
the case, or for failing to otherwise assemble what the petitioner calls a "defense team."
Henley has not shown any prejudice stemming directly from Mr. Reneau's decision to try
this case by himself. Additionally, while Mr. Reneau did not hire the arson expert that the
petitioner's post-conviction counsel did,” Mr. Reneau did offer some effective expert
testimony challenging the State's investigation of the fire. Mr. Reneau also did an

effective job of cross-examining the State's witness who conducted the fire investigation.

As to Mr. Reneau's failure to discover and investigate the petitioner's
medicated state during the trial, the record simply does not support a finding that Mr.
Reneau was deficient because he did not notice that his client was under the influence
of drugs.® The petitioner repeatedly denied abusing drugs, and never disclosed to Mr.
Reneau that he was currently taking medication. Other than Henley's mother and ex-
wife's testimony at the post-conviction hearing that he "just didn't act himself" and that he
acted "[l]ike he was drugged" before the trial, the record is bereft of any proof that Henley

was behaving in such a way that should have alerted his counsel to inquire as to his

*We can only speculate as to what this expert's testimony would have been had he actually
investigated the fire. Itis possible that he would have found incriminating evidence.

®Because Mr. Reneau died before he could testify in this proceeding, it is impossible to know for
certain whether or not he was aware that Henley was taking Xanax and P.V. Tussin during the trial. Itis
possible that Mr. Reneau did know, and that he approved. However, the record supports the inference
that Mr. Reneau was unaware that Henley was taking these drugs.

17



health.” Indeed, the sheriff in charge of the jail where Henley awaited trial testified that
he hadn’t noticed any change in Henley's behavior when he was taking the medication.
Apparently, neither did Mr. Reneau, who had been meeting with Henley since August

1985. Henley started taking the medication at issue in December 1985.

We are disturbed about the possible effects that the drugs had on the
petitioner's demeanor at trial and that there was no testimony explaining these effects to
the jury. We are similarly disturbed that the petitioner's attorney had no psychological or
psychiatric evaluation done on his client before trial which might have resulted in Henley
being taken off of the drugs, or at least in an explanation about their effects. We are
disturbed that Henley's attorney, apparently, was not aware that his client was taking
these drugs. However, we are unwilling to hold that Mr. Reneau's performance was
deficient because he failed to discern or investigate his client's medicated state,
particularly in a case such as this where there is reason to believe that the client might
have lied upon simple inquiry.® Moreover, the petitioner has to bear some responsibility
for his own failure to inform his attorney about the medications he was taking. See, e.qg.,

State v. Russell, 866 S.W.2d 578, 583 (Tenn. Crim. App. 1991) (counsel not ineffective

for failing to attack prior convictions on grounds that the defendant was under the
influence of narcotics at the time she pled guilty where the defendant never told her

attorney that she had been under the influence at the time.); Cf. Groseclose v. Bell, 895

F.Supp. 935, 950 (M.D.Tenn. 1995) (ineffective assistance where, among other things,

the defendant told his lawyer that the State was giving him medication which he had

"Defense counsel's offer of proof at the post-conviction hearing about the jurors' perceptions of
the petitioner's demeanor at trial does not establish that his demeanor there was significantly different
from what it normally was. Only a person who was familiar with the defendant 's demeanor, both while
he was taking the medication at issue and while he was not, would be competent to offer testimony
about any change which arguably should have triggered an investigation.

8AIthough Henley steadfastly maintained at trial that he did not abuse drugs, Dr. Byrne testified
that Henley had told him that he was "used to shooting four milligram[s] . . . [of] Dilaudid."
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never requested, but which had been prescribed, and counsel simply responded “then
take it”). Finally, even if Mr. Reneau's performance in this regard was deficient, Henley
has failed to show a reasonable probability that his medicated state had an adverse
effect on the outcome of his trial. It is quite possible that Henley's demeanor while not

on medication would have been equally unappealing to the jury.’

The record does not support a finding of deficient investigation into any

other aspect of the guilt phase of Henley's trial.

As to Henley's contention that Mr. Reneau was also ineffective on the direct
appeal of this matter, we find this issue without merit. We have addressed all of the
issues which Henley claims should have been raised in the direct appeal, but weren't,
and found that they do not afford him any grounds for relief. The petitioner therefore
suffered no prejudice from Mr. Reneau's decision not to include them in the appeal.
Accordingly, Henley’s claim of ineffective assistance of counsel on appeal fails. Cooper

v. State, 849 S.W.2d 744, 747 (Tenn. 1993).

We affirm the lower court's judgment that Henley is not entitled to any post-

conviction relief with respect to his convictions.

With respect to the sentencing phase of the trial, however, we find that Mr.
Reneau's investigation and preparation were constitutionally deficient. Our Court has

recognized that

'[a] lawyer also has a substantial and important role to perform

°Given that Henley was also taking antianxiety medication at the post-conviction hearing, we
can only infer that he has difficulty dealing with stressful situations without the benefit of such
medication.

19



in raising mitigating factors both to the prosecutor initially and
to the court at sentencing. This cannot effectively be done on
the basis of broad general emotional appeals or on the
strength of statements made to the lawyer by the defendant.
Information concerning the defendant's background,
education, employment record, mental and emotional stability,
family relationships, and the like, will be relevant, as will
mitigating circumstances surrounding the commission of the
offense itself. Investigation is essential to fulfillment of these
functions.'

Adkins v. State, No. 03C01-9106-CR-00164, pp. 42-3, Washington County (Tenn. Crim.

App. filed December 2, 1994, at Knoxville) (citation omitted). Personal background and
character information are highly relevant at a capital sentencing hearing "because of the
belief, long held by this society, that defendants who commit criminal acts that are
attributable to a disadvantaged background, or to emotional and mental problems, may

be less culpable than defendants who have no such excuse." California v. Brown, 479

U.S. 538, 545 (1987) (O’Connor, J., concurring).

Although many of Henley's family members, including his mother, testified
at the post-conviction hearing that they would have been willing to testify on Henley's
behalf had they been asked, Mr. Reneau spoke to none of them prior to the sentencing
hearing. Mr. Reneau called the petitioner's mother to the stand at the sentencing hearing
without ever having spoken to her about testifying. Not understanding what was
expected of her, she refused -- in front of the jury -- to testify. We do not think it is
assuming too much to conclude that a jury is going to be prejudiced against a defendant

upon that person's own mother refusing to testify on his or her behalf."

Had they been prepared and called at the sentencing hearing, Henley's

family members would have testified that they loved the petitioner; that he was a good

%n the petitioner’s offer of proof at the post-conviction hearing, one juror was quoted as saying,
“If a man’s own mother won't testify on his behalf then we know what we’ve got to do.”

20



and loving man; that he was not a violent man; that the offenses of which he was
convicted were totally out of character for him; and that they were shocked by his arrest.
They would have pled for his life. Additionally, the petitioner produced evidence at the
post-conviction hearing that other potentially mitigating evidence existed that would have
been discovered had Mr. Reneau conducted a more thorough investigation. Expert
testimony indicated the possibility that Henley had suffered from depression, alcohol and
drug abuse, and learning disabilities. In grade school, Henley's 1.Q. tested at 89. He
dropped out of high school after the tenth grade. Not long before the murders, Henley
suffered severe financial losses, was forced to file bankruptcy, and lost the family farm.

All of this would have been proper testimony for mitigation. Eddings v. Oklahoma, 455

U.S. 104, 117 (1982) (the Constitution requires the sentencer to “consider and weigh all
of the mitigating evidence concerning the petitioner’s family background and personal

history.”) (O’Connor, J., concurring); Lockett v. Ohio, 438 U.S. 586 (1978).

In spite of all the mitigating evidence available, only two people testified on
Henley's behalf at the sentencing hearing: Henley himself and his grandmother. The jury
had already indicated that it did not believe Henley when it convicted him. Accordingly,
it is reasonable to presume that Henley's testimony at his sentencing hearing would not
have been particularly persuasive. It is also possible, if not likely, that Henley's
grandmother was viewed with a certain amount of hostility because Flatt testified that it
was on her behalf that Henley had felt compelled to attack the Staffords. Thus, of all the
people that Mr. Reneau had available to him, the only two that testified were arguably the

two least helpful.

"When the record shows a substantial deficiency in investigation, the

normal deference afforded trial counsel's strategies is particularly inappropriate . . . .
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[This] Court will not credit a strategic choice by counsel when counsel 'did not even know

what evidence was available.'" Cooper v. State, 847 S.W.2d at 530 (citation omitted).

The record in this case shows such a substantial deficiency. No psychological or
psychiatric evaluation was done on Henley. Other than Henley's grandmother, Mr.
Reneau did not speak with Henley's family members prior to the sentencing hearing.
There is no evidence from Mr. Reneau's file or otherwise that he investigated Henley's
educational background, employment history, or that he spoke with members of the
community familiar with Henley. He " 'should have investigated his background, checked
his school records, . . . his medical history, tried to find witnesses to demonstrate all
aspects of his character. [He] should have requested a psychological evaluation." Bell
v. State, No. 03C01-9210-CR-00364, p. 42, Hamilton County (Tenn. Crim. App. filed

March 15, 1995, at Knoxville), cert. denied, (quoting the court below).

While we have held that Mr. Reneau's failure to investigate his client's
mental health was not ineffective assistance of counsel with respect to the guilt phase of

this trial, we do find that it was ineffective with respect to the sentencing phase.

"[T]here is a qualitative difference between obtaining psychological
information for the purpose of preparing a defense to the charges
and using such evidence for the purpose of mitigating the
punishment. Thus, it is not incompatible to present evidence of
psychological or mental impairment during sentencing, even where
a defense of factual innocence has been interposed at the guilt
phase."

Bell v. State, supra at 46 (citation omitted). Combined with Mr. Reneau's failure to

investigate Henley's family's availability and willingness to testify, and his failure to
investigate other aspects of Henley's past, Mr. Reneau failed to meet the level of
competence required by attorneys representing clients at the sentencing phase who are

faced with the death penalty. See State v. Terry, 813 S.W.2d 420, 425 (Tenn. 1991)

(the qualitative difference between the death penalty and all other punishments requires

greater reliability in the sentencing determination).
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We also find that Mr. Reneau’s deficient performance at the sentencing
phase prejudiced the petitioner. The petitioner made an offer of proof at the post-
conviction hearing that the jury considered the fact that Henley's mother refused to testify
on her son's behalf. Even without this offer of proof, we hold that the dearth of favorable
testimony offered at the sentencing hearing, when significant amounts of favorable
testimony were available, establishes a reasonable probability that, but for Mr. Reneau's
deficient performance with respect to the sentencing phase of Henley's trial, the result

of the proceeding would have been different."

We find that the evidence preponderates against the lower court's finding
that Henley received effective assistance of counsel at sentencing, and accordingly
reverse that portion of the decision below, vacate the petitioner's death sentence and

remand this matter for a new sentencing hearing.

JOHN H. PEAY, Judge

CONCUR:

JOE B. JONES, Judge

JOSEPH H. WALKER IIl, Special Judge

"'Unlike State v. Melson, 772 S.W.2d 417 (Tenn. 1989), this was not a case where the available
mitigation evidence had already been presented during the guilt phase of the petitioner’s trial.

23



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23

