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OPINION
Factual Background

At approximately 10:30 am. on March 28, 2005, the Appellant called the Jackson Police
Department and reported that he had rented room 150 at the Old Hickory Inn and that someone was
in hisroom. The Appellant related to the police that when he returned to his room and opened the
door, thelight went out. He stated that he“ got scared and left to call thepolice.” Officer John Hasz
responded to the call and was informed by the Appellant that the person in hisroom had stolen his
watch, cell phone, and approximately $1400. Officer Hasz and the A ppellant proceeded to theroom
to investigate. Upon entering, Hasz found the Appellant’s cell phone in a chair hooked up to a



charger and hiswatch on the night stand. Hasz a so observed apartialy smoked marijuanacigarette
in an ashtray, as well as “abottle fashioned into a crack pipe.”

The Appellantinitially told Hasz that he was aonein theroom. However, he later admitted
that his girlfriend had been with him, but the Appellant was unabl e to provide Hasz with her name.
Additionally, when questioned about the allegedly stolen items, Hasz changed the amount of money
that was missing from $1400 to $700. He had no explanation asto why the other items he reported
stolen were found in the room. Hasz investigated but found no evidence of another person in the
room, and, as noted, the officer found al the items reported stolen by the Appellant with the
exception of the cash.

The Appellant was subsequently arrested for ssimple possession of marijuanaand possession
of drug paraphernalia. While in jail, the Appellant was visited by Jim Midyett. During their
conversation as to why the Appellant was arrested, the Appellant informed Midyett that he “was
missing abag of weed and $700.”*

On August 1, 2005, a Madison County grand jury returned a two-count indictment against
the Appellant charging him with: (1) simple possession of marijuana; and (2) possession of drug
paraphernalia. FollowingaFebruary 2, 2006 jury trial, the Appellant was convicted of both counts.?
A sentencing hearing was conducted on March 9, 2006, after which the Appellant was sentenced to
two concurrent sentences of eleven months and twenty-nine days for the offenses in this case.
However, thetrial court ordered that the sentences be served consecutively to sentencesreceived in
two prior Madison County misdemeanor cases. The Appellant subsequently filed amotion for new
trial, which thetrial court denied. This appeal followed.

Analysis
On appeal, the Appellant raisestwo issuesfor our review. First, he asserts that the evidence
presented isinsufficient to support histwo misdemeanor convictions. Additionally, he asserts that

the trial court erred in imposing consecutive sentencing.

|. Sufficiency of the Evidence

1The proof established that Midyett was the Appellant’s probation officer and had contacted the Appellant at
the jail in order discuss the Appellant’s new arrest. Although Midyett testified as to his brief conversation with the
Appellant at trial, the trial court instructed that no reference be made to the fact that Midyett was the Appellant’s
probation officer or to prior arrests of the Appellant.

2The record reflects that the Appellant was tried in absentia based upon his highly disruptive behavior at trial
which included, “outburst in front of the jurors,” repeated “screaming” in the courtroom, and loud and contemptuous
commentsto thetrial judge. The Appellant was repeatedly admonished that his conduct would lead to removal from the
courtroom; nonetheless, the Appellant persisted in his disruptive behavior. As a result, the Appellant was held in
contempt of court on five occasions and was ordered to serve a total of fifty daysin jail, consecutive to the sentence
imposed in this case.
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First, the Appellant challenges the sufficiency of the convicting evidence with regard to his
two convictions. Inconsideringtheissueof sufficiency of the evidence, we apply therulethat where
the sufficiency of the evidence is challenged, the relevant question for the reviewing court is
“whether, after viewing the evidence in the light most favorable to the [ State], any rational trier of
fact could have found the essential elements of the crime beyond a reasonable doubt.” Jackson v.
Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789 (1979); see also Tenn. R. App. P. 13(e).
Moreover, the State is entitled to the strongest legitimate view of the evidence and all reasonable
inferences which may be drawn therefrom. Satev. Harris, 839 SW.2d 54, 75 (Tenn. 1992). All
guestionsinvolving the credibility of witnesses, the weight and value to be given the evidence, and
all factual issuesareresolved by thetrier of fact. Statev. Pappas, 754 S.W.2d 620, 623 (Tenn. Crim.
App. 1987). Thiscourt will not reweigh or reevaluatethe evidence presented. Statev. Cabbage, 571
S.W.2d 832, 835 (Tenn. 1978).

“A guilty verdict by the jury, approved by the trial judge, accredits the testimony of the
witnessesfor the State and resolves all conflictsin favor of the theory of the State.” Statev. Grace,
493 SW.2d 474, 476 (Tenn. 1973). A jury conviction removes the presumption of innocence with
which adefendant isinitially cloaked and replacesit with one of guilt, so that on appeal, aconvicted
defendant has the burden of demonstrating that the evidence isinsufficient. Statev. Tuggle, 639
SW.2d 913,914 (Tenn. 1982). Theserulesare applicabletofindingsof guilt predicated upon direct
evidence, circumstantial evidence, or acombination of both. State v. Matthews, 805 S.W.2d 776,
779 (Tenn. Crim. App. 1990).

As noted, the Appellant was convicted of misdemeanor possession of marijuana and
possession of drug paraphernalia. 1n order to convict the Appellant of possession of marijuana, the
State was required to prove that the Appellant knowingly possessed a controlled substance. T.C.A.
§39-17-418(a) (2003). With regard to the possession of drug paraphernalia, the State was required
to establish that the Appellant “possess[ed] with intent to use, drug paraphernaliato . .. inject,
ingest, inhale, or otherwiseintroduce into the human body acontrolled substance.” T.C.A.839-17-
425(a)(1) (2003). Inthiscase, thereis no dispute that the substance found in the Appellant’ s motel
room was marijuana. Nor isit disputed that the bottle found in the Appellant’s motel room, which
was “fashioned into acrack pipe,” could have been used to ingest or inhale a controlled substance
into the human body as defined by the drug paraphernaliastatute. Rather, the Appellant’ sargument
focuses upon the question of whether the State established that he in fact possessed the objectsin
guestion. In fact, the Appellant’s entire argument with regard to this issue, other than a brief
recitation of sufficiency law, is asfollows:

The evidence was insufficient to support the jury’ s verdict of guilt. Officer
Hasz did not give[the] Appellant ablood test to determinethe presence of marijuana
inhissystem. Inaddition, [the] Appellant was never seen in possession of either the
marijuana cigarette or the crack pipe.

The Appellant’s argument appears to be based upon the erroneous premise that in order to
convict of thecharges, it must be established that he either used the drugs or wasin actual possession
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of them. To establish a charge for possession of a controlled substance, there is clearly no
requirement that the drugs be ingested into the body. Moreover, a conviction for the possession of
drugs may be based upon either actual or constructive possession. State v. Shaw, 37 S.W.3d 900,
903 (Tenn. 2001). In discussing the nature of constructive possession, this court has stated that,
before a person can be found to constructively possess drugs, it must appear that the person has*“the
power and intention at a given time to exercise dominion and control over . . . [the drugs] either
directly or through others.” Sate v. Transou, 928 S.\W.2d 949, 956 (Tenn. Crim. App. 1996)
(citations omitted); see also Shaw, 37 S\W.3d at 903. In other words, “constructive possession is
the ability to reduce an object to actual possession.” Statev. Ross, 49 S.W.3d 833, 845-46 (Tenn.
2001) (citations omitted). The element of knowledge of the presence of acontrolled substance, for
purposes of unlawful possession, isoftentimesnot susceptibleto direct proof. However, knowledge
may be circumstantially proven by evidence of acts, statements, or conduct. Transou, 928 S.W.2d
at 956. Additionaly, possession of the premises in which the contraband is found creates an
inferencethat the possessor had possession of the contraband. Ross, 49 S.W.3d at 846. Nonetheless,
mere presenceinthe areawherethe drugs are discovered is not, standing alone, sufficient to support
aconviction for possession. Id.

Following review, we conclude that the evidence is sufficient to support the convictions.
Officer Hasz found a partially smoked marijuana cigarette and a bottle fashioned into a crack pipe
in Room 150 of the Old Hickory Inn. The Appellant called police to this room, which he claimed
possession of, to report that someone had entered his room and stolen certain items. Thus, an
inference arose that the Appellant, as possessor of the premisesin which the items were found, had
possession of the illegal items themselves. Nothing in the record before us rebuts that inference.
Hasz found no evidence of another person’s presence in the room. Moreover, the Appellant told
Midyett that he was “missing abag of weed.” Thisissue iswithout merit.

II. Consecutive Sentencing

Next, the Appellant asserts that the trial court erred in imposing consecutive sentences.
While the court ordered that the two eleven month and twenty-nine day sentences in this case be
served concurrently, the court ordered that the sentences be served consecutively to two previously
imposed misdemeanor sentences in Madison County.

When an accused challenges the length, range, or the manner of service of a sentence, this
court has a duty to conduct a de novo review of the sentence with a presumption that the
determinations made by the trial court are correct. T.C.A. 8§ 40-35-401(d) (2003); Sate v. Ashby,
823 S.W.2d 166, 169 (Tenn. 1991). Thispresumptionis*conditioned upon the affirmative showing
in the record that the trial court considered the sentencing principles and all relevant facts and
circumstances.” Ashby, 823 SW.2d at 169. Furthermore, we emphasize that facts relevant to
sentencing must be established by a preponderance of the evidence and not beyond a reasonable
doubt. Statev. Winfield, 23 S\W.3d 279, 283 (Tenn. 2000) (citing Sate v. Poole, 945 SW.2d 93,
96 (Tenn. 1997)). Theparty challenging asentence bearsthe burden of establishingthat the sentence
iserroneous. T.C.A.8§ 40-35-401(d), Sentencing Commission Comments.
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A trial court may impose consecutive sentencing upon a determination that one or more of
thecriteriaset forth in Tennessee Code Annotated section 40-35-115(b) exists. Thissection permits
thetrial court to impose consecutive sentencesif the court finds, among other criteria, that (1) “[t]he
defendant is an offender whose record of crimina activity isextensive[,]” or (2) “[t]he defendant is
sentenced for an offense committed while on probation[.]” T.C.A. § 40-35-115(b)(2), (6) (2003).
The length of the sentence, when consecutive in nature, must be “justly deserved in relation to the
seriousness of the offense” and “no greater than that deserved” under the circumstances. T.C.A. §
40-35-102(1) (2003); § 40-35-103(2) (2003). Additionally, whether sentences are to be served
concurrently or consecutively is amatter addressed to the sound discretion of thetrial court. Sate
v. Hastings, 25 S.W.3d 178, 181 (Tenn. Crim. App. 1999).

Inimposing consecutive sentencing in this case, thetrial court found that the Appellant was
an offender whose record of criminal activity was extensive and that the instant offenses were
committed while the Appellant was on probation. On appeal, the Appellant contends that the trial
court wasin error because the “ Appellant was convicted of two non-violent drug offenses; the only
drugs found were contained in a partially burned cigarette. [The] Appellant was a sixty-nine (69)
year old man whose only real criminal history consisted of traffic offenses.” From his argument,
we glean that the Appellant is not challenging the trial court’ s findings with regard to hisrecord or
to the fact that he was on probation at the time the instant offenses were committed.

The Appellant’ s argument is misplaced. Our review of the record supportsthetrial court’s
findings with regard to both an extensive criminal history and the fact that the Appellant was on
probation when the instant offenses were committed. As noted by the trial court, the pre-sentence
report, whichwasnot disputed by the Appellant, establishes multiple prior misdemeanor convictions.
Therecord indicates nine prior convictions for driving with asuspended or revoked license, six for
varioustraffic offenses, and onefor misdemeanor theft. Additionally, thereport establishesthat the
Appellant wason misdemeanor probation at thetimetheinstant offenseswerecommitted. Asnoted,
the Appellant disputes none of these convictions and does not deny that hewas on probation. Thus,
we must reject the Appellant’ sargument and conclude that thetrial court did not abuseitsdiscretion
in ordering that the sentences be served consecutively.

CONCLUSION

Based upon the foregoing, the Appellant’ sjudgments of conviction and resulting sentences
are affirmed.

DAVID G. HAYES, JUDGE



