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OPINION

|. Factual Background

This case arose from the petitioner’s shooting his ex-wife, who had obtained an order of
protection against him. A jury convicted the petitioner, and this court affirmed the conviction. See
State v. James L. McCurry, No. E2001-01900-CCA-R3-CD, 2002 Tenn. Crim. App. LEXIS 447
(Knoxville, May 20, 2002), perm. to apped denied, (Tenn. 2002). On appeal, this court stated the
following facts:

[O]n October 13, 1998, the Appellant awoke, dressed inasuit andtie



and drove 4 % hours from Taccoa, Georgia, to Kingston, Tennessee,
where he entered the side door of the Re/Max Realty Company. At
trial, the Appelant admitted that he wore a suit and carried a
briefcase to conceal his pistol so he would not be noticed upon
entering the building. As he entered the office, the victim and her
co-worker, Peggy Giffin, were discussing a package the victim had
just received by mail. The package contained cigarettes and a card
signed by the Appellant. Asthe Appellant walked through the door
of the office kitchen, he set his briefcase on thetable. The Appellant
removed the pistol from the briefcase and pointed it straight at the
victim. Inwhat Giffin described asa*cold, calm, [and] determined”
manner, the Appellant shot the victim three times as the victim
attempted to flee to her office. The autopsy report determined the
cause of death to be a gunshot wound to the victim’ s right temple.

As two other employees were caling for emergency
assistance, the Appellant walked back to the officekitchen, placed the
gunin hisbriefcase, left the building, and drove approximately 1200
miles from Kingston to Memphis, Tennessee, then through
Mississippi, Alabama, and back to Georgia. As he drove, the
Appellant disposed of his briefcase and the murder weapon in
different locations.

The Appellant surrendered to law enforcement officers in
Georgia and was returned to Tennessee.

Id. at **3-5.

At the post-conviction evidentiary hearing, the petitioner testified that after the shooting, he
turned himself into Chip Angel, an attorney in Stephens County, Georgia, who had represented him
in abankruptcy case. Angel contacted the Stephens County police, who took the petitioner to the
Stephens County Jail on the morning of October 14, 1998. Angel told the petitioner not to talk to
the police without counsel present, and Angel told the Stephens County Police not to ask the
petitioner any questions without the petitioner’s attorney. That night, Kingston police officers
arrived in Georgiato drivethe petitioner back to Tennessee. During thedrive, the petitioner told the
officersthat hedid not want to giveastatement. The petitioner testified that the officerstricked him
into talking to them by telling him that the victim’s son would want to know why he shot her. The
petitioner was crying and upset and again told the officers that he did not want to speak to them.
However, he finadly talked to them about the shooting. The next day, the officers showed the
petitioner his statement, which they had written out for him. They did not ask himtosignit. Hesaid
that the State introduced the statement into evidence at trial.

The petitioner testified that the trial court appointed an attorney to represent him and that he



met with histrial attorney soon after hisarrest. They discussed the charge against him and possible
sentences. The petitioner told his attorney that before the shooting, he had been depressed, unable
to sleep, unableto eat, angry, and heard voices. However, he and his attorney never discussed any
defenses. Thepetitioner told hisattorney that he had given astatement to the police, but the attorney
did not go over the statement with him and did not file a motion to suppress the statement. The
petitioner did not have any prior convictions and told his attorney that he wanted to get out of jail.
The attorney did not file amotion to set bond, and the petitioner stayed in jail until hewent to trial.
Hesaid that if thetria court had set bond, he could have made bond with the assistance of family
and friends. Upon hisrelease from jail, the petitioner could have sought medical care, could have
found witnesses to testify on his behaf, and could have hired an expert psychiatrist.

The petitioner testified that a Chattanooga doctor had prescribed Prozac for him but that he
stopped taking the drug about one week before the shooting. The petitioner’ s attorney knew the
petitioner had been taking Prozac for depression. In August 1999, ten months after the crime, the
petitioner had a psychological evaluation. The petitioner wasinterviewed for one hour and did not
take any psychological tests. Theresults of the evaluation showed the petitioner was competent to
stand trial. The petitioner and his family taked with his attorney about getting a second
psychological evauation to determine if the petitioner was sane at the time of the crime, but the
attorney did not think a second evaluation was necessary. The attorney never asked the petitioner
about his childhood or if he had prior psychologica problems. To the petitioner’ s knowledge, his
attorney never contacted his Chattanooga physician. The petitioner and his attorney discussed the
fact that stopping Prozac abruptly could provide him with a possible defense to the crime, but his
attorney did not investigate possible defenses. He stated that his father had been physically and
mentally abusive, that he had fallen out of aswing asachild and had been knocked unconscious, and
that he suffered head injuriesin acar accident in the 1960s. He stated that voicestold himtokill the
victim but that he did not drive to Kingston on October 13, 1998, with the intent to kill her.

The petitioner did not believe he could get afair trial in Roane County because the victim
had been alife-long citizen and becausetherewas extensive publicity about the case. Eight potential
jurors were dismissed from the jury pool because they stated they could not befair. The petitioner
talked with his attorney about seeking a change of venue, but his attorney never filed a motion.
Approximately oneweek beforetrial, the petitioner’ sattorney talked with him about pleading guilty
and recelving atwenty-five-year sentence. Ontheday the petitioner was supposeto plead guilty, his
attorney learned that alife sentence was mandatory and that the petitioner would berequired to serve
the sentence at eighty-five percent. The petitioner decided he had nothing to lose by going to trid
and decided not to plead guilty.

On cross-examination, the petitioner acknowledged that he and his attorney discussed
suppressing his statement and that parts of the statement regarding the petitioner’ sdrug and alcohol
use could have been helpful to the defense. The petitioner also acknowledged signing awaiver of
rightsform in Stephens County, Georgiaand that histrial attorney talked with attorney Chip Angel.
He stated that two witnesses saw him walk into the victim'’ s office and shoot her, but he said that if
his statement had been suppressed, the jury would not have learned that he confessed to killing the



victim. He acknowledged that his defense at trial was that he was insane or suffered from
diminished capacity at the time of the shooting, not that he did not shoot the victim. He
acknowledged that he and his attorney talked about bond and that his attorney told him the amount
would behigh. Hestated that hisattorney did not tell him that the attorney had spoken to hisfamily
and that they had limited resources and limited willingnessto hire another psychological expert. He
admitted that he never told his attorney he heard voices or that hisfather abused him. He stated that
he attended jury selection and that he did not request for any of the selected jurors to be excused.
The petitioner acknowledged that the jurors swore they could decide his case fairly. On redirect
examination, the petitioner testified that he did not want any parts of his statement introduced into
evidence at trial and that his attorney discouraged him from seeking bond.

Dr. Kenneth Anchor, a clinical psychologist, testified that he evaluated the petitioner’s
mental condition and reviewed the trial transcript, the petitioner’s medical records, and the
petitioner’ s post-conviction petition. On November 6, 2003, Dr. Anchor interviewed the petitioner
for five hours and gave the petitioner psychological tests. He stated that the petitioner was
cooperative but seemed withdrawn, detached, and fatigued and that the petitioner complained of
nightmares, acohol abuse, and hearing voices. The petitioner told Dr. Anchor that he drank eight
to ten beers the night before the shooting and that on the morning of the shooting, he drank more
than one quart of coffee. The petitioner told Dr. Anchor that at the time of the shooting, he was
“focused entirely upon doing what the voices were instructing him to do.”

Dr. Anchor testified that the results of the petitioner’ s psychological tests revealed that the
petitioner was “seriously impaired,” had a schizoid type of personality, and had major depressive
disorder. Anintelligencetest revealed that the petitioner wasinthe“low averagerange,” consistent
with someone having an eighth-grade education. Further testing revealed that the petitioner had
illogical orirrational beliefs, “marked cognitiveor mental impairment,” psychoticthought processes,
and marginal mental alertness. Dr. Anchor concluded that it was* somewhat doubtful” the petitioner
had been competent to stand trial and stated that the petitioner may have met the criteria for an
insanity defense. On cross-examination, Dr. Anchor testified that the petitioner’ sactions beforethe
shooting reflected that he had planned parts of the crime. He acknowledged that his conclusions
differed with the petitioner’ s prior evaluation and acknowledged that the prior eval uation was done
closer to thedate of the crime. However, he said that no psychological testing was conducted on the
petitioner. He stated that he had previoudly testified in court, mainly for defendants, and that hisfee
in this case would be a few thousand dollars.

The petitioner’s trial attorney testified that he met with the petitioner shortly after the
petitioner’s arrest and that his notes revealed the meeting lasted two and one-half hours. Counsel
filed amotion to set bond but did not request a hearing on the motion. The petitioner’ sbond would
have been at least one hundred thousand dollars, and the petitioner’ s chances of raising the ten
thousand dollars needed in order to be released would have been “virtually nil.” The petitioner
indicated to counsel that getting out of jail was not that important to him because the petitioner
wanted to “build time.” The petitioner never told him that the petitioner would be able to find
witnesses if he was released on bond.



Counsel testified that he discussed the petitioner’s statement with him in detail. The
petitioner had signed awaiver of rightsform at 7:15 p.m. on October 14, 1998, in Stephens County,
Georgia. Counsel talked with Chip Angel, and Angel never told him that the petitioner had invoked
hisright to counsel. The petitioner also did not tell histrial attorney that he had invoked his right
to counsel. However, the petitioner told counsel that when he got to jail, hetold officersthat he did
not want to speak with anyone. Counsel had no legal basisto attack the waiver of rightsform and,
therefore, did not file amotion to suppressthe petitioner’ s statement. He said that some of what the
petitioner said in the statement would have come out at trial anyway and that the defense wanted the
jury to hear some of the statement to show that the petitioner suffered from diminished capacity.

Counsel testified that the petitioner had led him to believe that the petitioner was taking
Prozac at the time of the shooting. However, when the petitioner testified at trial, he said that he had
stopped taking the drug two or three days before the shooting and that he had not consumed any
alcohol. The petitioner never told counsel that he had been abused by his father or that he heard
voices. However, the petitioner was depressed, and counsel requested a psychological evauation.
According to the evaluation, the petitioner was competent and was not insane at the time of the
crime. Counsel did not believethetrial court would allow asecond evaluation, and counsel did not
request one. Counsel could not find anyone to pay for a second, independent psychological
evauation. Hestated that the petitioner did not seem to haveany difficulty understanding thecharge
or potential sentences. The petitioner wrote down information about the crime and, other than afew
misspellings, the petitioner’s written sentences were coherent. He stated that the petitioner’s case
was not as highly publicized as some other murder trials, and hedid not believethetria court would
grant amotion for change of venue. In the two years between the crime and the trial, there was no
serious publicity about the case.

On cross-examination, counsel testified that he had been practicing law for about twenty-
three years and that he met with the petitioner four or five times. He acknowledged that during the
drive from Georgiato Tennessee, the petitioner was crying and upset. The petitioner told counsel
that he did not read the waiver of rights form. Counsel stated that at least four potential jurors
admitted they could not give the petitioner afair trial but that he and the State were ableto select a
fair and impartial jury.

In a written order, the post-conviction court denied relief. According to the order, the
petitioner’s attorney worked diligently on his case, and the petitioner misled counsel regarding his
use of drugs and a cohol before the crime. Regarding the petitioner’ s statement to police, the post-
conviction court determined that counsel discussed the petitioner’ s options with him, that amotion
to suppress probably would have failed, and that there were portions of the statement that counsel
and the petitioner wanted before the jury. Asto bond, the court found “no evidence with which to
believe that the rel ease of the defendant on bond pending trial would have affected the outcome of
the trial in any way.” Regarding a second psychological evauation, the court concluded that the
petitioner withheld information from his attorney about his mental condition, that there were no
private funds availablefor asecond evaluation, and that another eval uation would not have affected
the outcome of the case. Finally, as to a change of venue, the post-conviction court held that a



request for change of venue would have been denied.
Il1. Analysis

The petitioner claimsthat he received the ineffective assistance of counsel because histrial
attorney (1) failed to fileamotion to suppresshis statement to police; (2) failed to schedule ahearing
to set bond; (3) failed to obtain a second psychological evauation for him; and (4) failed to filea
motion for change of venue. The State claims that the petitioner did not receive the ineffective
assistance of counsel. We agree with the State.

To be successful in hisclaim for post-conviction relief, the petitioner must prove al factual
allegations contained in his post-conviction petition by clear and convincing evidence. See Tenn.
Code Ann. § 40-30-110(f). “*Clear and convincing evidence means evidence in which thereisno
serious or substantial doubt about the correctness of the conclusions drawn from the evidence.’”
Statev. Holder, 15 SW.3d 905, 911 (Tenn. Crim. App. 1999) (quoting Hodgesv. S.C. Toof & Co.,
833 S.W.2d 896, 901 n.2 (Tenn. 1992)). Issuesregardingthecredibility of witnesses, theweight and
valueto beaccorded their testimony, and thefactual questionsraised by theevidenceadduced at trial
areto be resolved by the post-conviction court asthetrier of fact. See Henley v. State, 960 SW.2d
572,579 (Tenn. 1997). Therefore, we afford the post-conviction court’ sfindings of fact the weight
of ajury verdict, with such findings being conclusive on appeal absent a showing that the evidence
in the record preponderates against those findings. 1d. at 578.

A claim of ineffective assistance of counsel is amixed question of law and fact. See State
V. Burns, 6 SW.3d 453, 461 (Tenn. 1999). We will review the post-conviction court’ s findings of
fact de novo with apresumption that thosefindings are correct. SeeFieldsv. State, 40 S.W.3d 450,
458 (Tenn. 2001). However, wewill review the post-conviction court’ s conclusions of law purely
de novo. Id. “To establish ineffective assistance of counsel, the petitioner bears the burden of
proving both that counsel’s performance was deficient and that the deficiency prejudiced the
defense.” Goad v. State, 938 S.W.2d 363, 369 (Tenn. 1996) (citing Strickland v. Washington, 466
U.S. 668, 687, 104 S. Ct. 2052, 2064 (1984)). In evaluating whether the petitioner has met this
burden, this court must determine whether counsel’s performance was within the range of
competencerequired of attorneysincriminal cases. SeeBaxter v. Rose, 523 S.W.2d 930, 936 (Tenn.
1975).

Regarding the petitioner’s claim that his attorney failed to file a motion to suppress his
statement to police, the attorney testified that he discussed the statement with the petitioner and that
they wanted the jury to hear parts of the statement. Thus, the attorney’s not filing a motion to
suppresswas atactical decision. The attorney also testified that he did not file amotion to suppress
becausethe petitioner had signed awritten waiver of rightsform. Althoughthewaiver of rightsform
is not in the record on appeal, the form was introduced into evidence at trial, and we take judicial
notice of the record in the direct appeal of the petitioner’s conviction. See State ex rel. Wilkerson
v. Bomar, 213 Tenn. 499, 505, 376 S.\W.2d 451, 453 (1964). The waiver of rights form shows that
the petitioner signed it on October 14, 1998, in Stephens County, Georgia and that two Kingston,




Tennessee police officerswithessed the petitioner’ ssigning theform. Sergeant ChrisWoody of the
Kingston Police Department testified at trial that he and two other officers drove the petitioner back
to Kingston, and Sergeant Woody acknowledged that the petitioner was “talkative.” The next day,
Woody wrote down statements the petitioner had made during the trip. Our review of the
petitioner’ s direct appeal record revealsthat the State did not introduce Woody’ s written notes into
evidence. However, Woody read from his notes some of the statementsthat the petitioner had made.
He stated that the petitioner cried and seemed remorseful at times but acknowledged that the
petitioner was ableto speak clearly and communicate effectively. The petitioner’ sattorney testified
that neither Chip Angel nor the petitioner told him that the petitioner had invoked his right to
counsel. Thus, evenif the petitioner’ s attorney had filed amotion to suppress, there is no evidence
that the petitioner invoked hisright to counsel or that thetrial court would have granted the motion.
The petitioner hasfailed to show that he received theineffective assistance of counsel or that he was
prejudiced by the attorney’ s not filing the motion.

Astothe petitioner’ s claim that he received the ineffective assistance of counsel because his
trial attorney failed to schedule a hearing to set bond, we agree with the post-conviction court that
the petitioner has made no showing that his being on bond would have changed the outcome of his
case. Regarding hisattorney’ sfailureto request asecond psychol ogical examination, thepetitioner’s
attorney testified that the results of the first exam, which was conducted closer to the date of the
crimethan Dr. Anchor’ sexam, showed that the petitioner was sane and competent at the time of the
crime. Moreover, Dr. Anchor did not testify at the post-conviction hearing that the petitioner was
insane at thetime of the crime or incompetent to stand trial, and the petitioner hasfailed to show that
a second psychological evaluation would have changed the outcome of his case. Findly, asto the
petitioner’s claim that he received the ineffective assistance of counsel because his tria attorney
failed tofileamotion to change venue, the petitioner has presented no evidenceto support hisclaim
that excessive coverage in the media made him unable to receive afair trial in Roane County. The
petitioner has included the jury voir dire transcript in the appellate record. Our review of the
transcript shows that nearly all of the potential jurors had heard about the petitioner’ s case through
the media and that severa stated they could not be fair. However, those potential jurors were
dismissed from the jury pool, and the petitioner has presented no evidence that the remaining jurors
were tainted by the publicity in his case.

I11. Conclusion

Based upon therecord and the parties’ briefs, we affirm the judgment of the post-conviction
court.

NORMA McGEE OGLE, JUDGE



