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Defendant, James N. Harrell, seeks interlocutory review of the Warren County Circuit Court’s
affirmance of the State’ sdenia of hisapplication for pretria diversion. Defendant is charged with
vehicular homicide by recklessness, four countsof reckless aggravated assault, underage possession
and consumption of alcohol, and underage driving whileimpaired. After unsuccessfully requesting
pretrial diversion, Defendant appealed to the trial court, who determined that the district attorney
genera had not abused his discretion when denying Defendant’ s request. After athorough review
of the record and applicable law, we affirm the judgment of thetrial court.

Tenn. R. App. P. 9; Judgment of the Circuit Court is Affirmed

THOMAST.WOODALL, J., delivered the opinion of the court, in which RoBerRT W. WEDEMEYER, J.,
joined. James Curwoob WITT, JR., J., filed a dissenting opinion.

Michael Galligan, and John Partin, McMinnville, Tennessee, for the appellant, James N. Harrell.

Paul G. Summers, Attorney Genera and Reporter; Preston Shipp, Assistant Attorney Genera ; Dale
Potter, District Attorney General; and Larry Bryant, Assistant District Attorney General, for the
appellee, State of Tennessee.

OPINION

Onthe afternoon of June 8, 2003, Defendant, who was 17-years-old, and two of hisfriends,
C.J. Holmes, and Matt Brown, met up with three girls, Katie Hillis, Brooke Green, and Shannon
Green, in the parking lot of the Manchester Food Lion. The group got into Defendant’ s pick-up
truck, and Defendant drove to the Par Four Market where he, Matt, and Brooke entered the store
where Defendant purchased a 12-pack of Bud Light beer. Defendant carried it back to hisvehicle.
Onceinthevehicle, the three boys began drinking beer. Defendant drank abeer whiledriving. The
group then drove to adeer stand on Defendant’ sfarm where they stayed for approximately 15 to 45
minutes, drinking beer and talking. The group then left the field to drive around and, according to
some witnesses, “jump hills.” It began raining lightly, and Defendant’ s vehicle's back end began



to swerve. Heovercorrected, and his vehicle swerved off theroad, hitting atree. Uponimpact, all
of the occupants, none of whom were wearing seat belts, were g ected from the vehicle and were
rendered unconscious. One occupant, Shannon Green, died as a result of the accident. The
remaining occupants suffered various injuries.

Defendant was charged as a juvenile, and the state successfully sought to have him
transferred and tried in adult criminal court. At histransfer hearing, the surviving occupants of the
vehicle, including Defendant, testified about the events that transpired leading up to the accident.
Thosewitnesses estimated Defendant’ s speed to be anywhere from 95 miles per hour to 60 miles per
hour. Additionally, various occupantstestified that they saw Defendant consume threeto four cans
of beer; however, Defendant stated that while he drank from three different beer cans, he only
consumed atotal amount of one and a half beers.

The accident occurred at approximately 4:30 p.m., and at 7:07 p.m., Defendant had ablood
alcohol level of .0205. Hisblood alcohol level wasretested at 7:45 p.m., at which timeit was.0092,
which, according to a Tennessee Bureau of Investigation (TBI) specia agent, is technically a
negative blood alcohol reading. Expert witnesses for both the state and defense testified about
extrapolating Defendant’ s blood alcohol level at the time of the accident from his blood alcohol
levels several hours after the accident. TBI Special Agent Michael Little testified that by using a
formula which alows him to extrapolate back to the time of the accident, he estimates that
Defendant had between a.04 and .07 blood alcohol level at thetime of the crash. Medical examiner
Dr. BruceLevy alsotestified that through hisextrapol ation methods, he estimatesthat Defendant had
a.06 blood acohol level at thetime of the crash, which is consistent with someone consuming three
to four beers. Charles Warren Harlan, a noted toxicology expert who has testified in thousands of
cases, testified that given the known low levels of Defendant’s blood alcohol, an extrapolation to
Defendant’ s blood alcohol level at the time of the accident was neither feasible nor reliable.

Additionally, two accident reconstruction expertstestified at thehearing. Thestate’ switness,
a crash reconstructionist with the Tennessee Highway Patrol, testified that he observed “scallop
marks’ made by Defendant’ s vehicle stires at the crash scene and that these marks indicated that
Defendant’ s vehicle was airborne. The state' s expert further testified that Defendant wastraveling
at a minimum of 79 miles per hour when his vehicle crashed. Defendant’s expert witness, an
emeritus professor of the University of Tennessee, testified that his analysis of the accident scene
reveal ed that Defendant’ svehiclewasnot airborneand that thevehiclewastraveling between 68 and
81 miles per hour at the time of the accident.

Defendant testified that he did not brake when he started to lose control of his vehicle
because he believed braking would cause him to wreck hisnew truck. Hetestified that he has been
haunted by thisaccident and would do anything to change history. At thetimeof thetransfer hearing
Defendant was working 12-hour days. His two employers, his grandmother and David Bryan,
testified that Defendant was hard-working and dependable and that they believe that Defendant has
been greatly affected by the accident and death of Shannon Green.



After the case was transferred to criminal court, Defendant filed a petition for pretrial
diversion, which the prosecutor’ s office subsequently denied. Defendant then appealed the denial
totheWarren County Circuit Court. After conducting ahearinginwhich the court heard arguments
by counsel, the court concluded that the prosecutor had not abused his discretion when denying
Defendant’s request for pretrial diversion. Specifically, the court found that the prosecutor’s
response denying Defendant’s request demonstrated that he had considered all relevant criteria,
including the events comprising Defendant’ s crime, his character, his education, his employment
history, his demonstration of remorse, and his admission of culpability or lack thereof.

In order to be eligible for pretria diversion, a defendant must not have been previously
granted pretria or judicial diversion; must not have a prior misdemeanor conviction in which
Defendant served a sentence of confinement or a prior felony conviction within afive-year period
after completing the sentence or probationary period for the prior conviction; and must not be
seeking diversion for a Class A or B felony, a sexua offense, driving under the influence, or
vehicular assault. Tenn. Code Ann. § 40-15-105(B)(i)(a)-(c) (2003). “A person who is statutorily
eligiblefor pretria diversionisnot presumptively entitledtodiversion.” Statev. Yancey, 69 S.W.3d
553, 557 (Tenn. 2002) (citing State v. Curry, 988 SW.2d 153, 157 (Tenn. 1999)).

The decision whether to grant pretrial diversion rests within the discretion of the district
attorney general. See Tenn. Code Ann. 840-15-105(b)(3) (2003); Satev. Hammersley, 650 SW.2d
352, 355 (Tenn. 1983). The process of applying for, adjudicating, and reviewing pretrial diversion
is attended by formulaic rules.

The burden is upon the defendant, “in the first instance, to provide the prosecuting attorney
with sufficient background information and data to enable that officer to make areasoned decision
to grant or deny the relief sought.” Satev. Herron, 767 S.W.2d 151, 156 (Tenn. 1989), overruled
on other grounds by Yancey, 69 SW.3d at 559. To carry the burden, an applicant should provide
the prosecutor with “as complete an application as circumstances warrant.” State v. Winsett, 882
S.W.2d 806, 810 (Tenn. Crim. App. 1993).

Even though the defendant hasthe burden to demonstrate hisor her éigibility and suitability
for pretrial diversion, the prosecutor has specific obligations, especially when he or she deniesthe
application. Statev. Curry, 988 SW.2d 153, 157 (Tenn. 1999). Our appellate courts have forged
the following guidelines for prosecutors use when considering applications for pretria diversion:

(1) The prosecutor should focus on the defendant’ s amenability to
correction. Id. at 156.

(2) Theprosecutor must consider (a) the circumstancesof the offense,
(b) thedefendant’ scriminal record, (c) the defendant’ ssocia history,
(d) the physical and mental condition of a defendant where
appropriate, and (e) the likelihood that pretria diversion will serve
the ends of justice and the best interests of both the public and the
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defendant. I1d.; Hammersley, 650 SW.2d at 355; see also Sate v.
Washington, 866 S.W.2d 950, 951 (Tenn. 1993).

(3) “[ T]he circumstances of the offense and the need for deterrence
may alone justify a denial of diversion, but only if [(a)] al of the
relevant factors have been considered aswell,” Curry, 988 S.W.2d at
158 and (b) only when the circumstances are of such overwhelming
significance that they necessarily outweigh al other factors,
Washington, 866 S.W.2d at 951.

(4) Although this court has affirmed the denial of pretrial diversion
where the failure to admit the crime and/or express remorse revealed
that the defendant had been lessthan truthful with the court, see Sate
v. Karen SueKe sey, No. 03C01-9603-CC-00117, dlipop. at 7 (Tenn.
Crim. App., Knoxville, Oct. 29, 1997), perm. app. denied (Tenn.
1998); Sate v. Martha Jean Frasier, No. 01C01-9601-CC-00012,
dlipop. at 12-13 (Tenn. Crim. App., Nashville, Dec. 13, 1996); State
v. Nease, 713 SW.2d 90, 92 (Tenn. Crim. App. 1986), remorse per
se has been held to be immaterial in determining suitability for
pretrial diversion, see Sate v. Soney Gene Golden, No. 88-146-I11,
dipop. at 3(Tenn. Crim. App., Nashville, Apr. 12, 1989), perm. app.
denied (Tenn. 1989). On the other hand, the failure of the defendant
to admit guilt is not, in and of itself, a proper basis for denying
diversion. See Statev. Dewey L. Clark, No. 03C01-9706-CR-00227,
dipop. at 7 (Tenn. Crim. App., Knoxville, July 16, 1998); Satev.
Christie Quick, No. 01C01-9510-CC-00323, dlip op. a 5-6 (Tenn.
Crim. App., Nashville, Feb. 20, 1997); Sate v. Carl Capps, No. 47,
dlipop. at 1 (Tenn. Crim. App., Knoxville, June 13, 1989); cf. Sate
v. King, 640 SW.2d 30, 33 (Tenn. Crim. App. 1982) (pretrial
diversion cannot be conditioned upon entry of guilty plea), overruled
on other grounds by Sate v. Sutton, 668 S.W.2d 678, 680 (Tenn.
Crim. App. 1984).

(5) A denid of the application (a2) must be written and (b) must
contain not only an enumeration of the evidence the prosecutor
considered but also a discussion of the weight given to each factor,
Satev. Pinkham, 955 S.W.2d 956, 960 (Tenn. 1997); seeCurry, 988
SW.2d at 157 (explaining importance of detailed, written denial);
Winsett, 882 S.W.2d at 810, and of why unfavorablefactorsoutweigh
favorable ones, Herron, 767 S.\W.2d at 156.

(6) “In addition to the foregoing items which the prosecutor should
includein awritten record, he or she should also identify * any factual
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disputes between the evidence relied upon and the petitioner’s
application.”” Pinkham, 955 S.W.2d at 960; see Winsett, 882 S.W.2d
at 810.

If the application isdenied, the defendant may seek awrit of certiorari inthetrial court. Tenn. Code
Ann. § 40-15-105(b)(3) (2003). The Code and the appellate courts have prescribed the procedure
for the petitioner to follow:

(1) The compiled record should be attached to the petition. Winsett,
882 SW.2d at 810.

(2) In the petition, the defendant should identify any disputed facts
which the prosecutor hasnot identified. Statev. Lane, 56 S.W.3d 20,
26 (Tenn. Crim. App. 2000).

(3) The defendant has the burden of proving that the district attorney
abused his or her discretion in denying diversion, Sate v. Watkins,
607 S.W.2d 486, 488 (Tenn. Crim. App. 1980), a process that may
entail showing an absence of any substantial evidence in the record
to support the prosecutors's denial of pretria diversion, Lane, 56
SW.3d at 26; see Sate v. Houston, 900 S.\W.2d 712, 714 (Tenn.
Crim. App. 1995).

Upon receiving apetition for certiorari filed by an aggrieved applicant for pretrial diversion, thetrial
court must follow a prescribed procedure:

(1) Thetrial court limitsits consideration to the evidence which was
before the prosecutor and to the reasons given by the prosecutor in
denying diversion. Sate v. Brown, 700 SW.2d 568, 570 (Tenn.
Crim. App. 1985); Winsett, 882 S.W.2d at 8009.

(2) Thetria court may conduct a hearing only to resolve any factual
disputes raised by the prosecutor or the defendant; the court may not
hear additional evidence. Curry, 988 SW.2d at 157-58.

(3) The tria court must aso adhere to the same case-by-case
balancing procedure that is imposed upon the prosecutor. Herron,
767 SW.2d at 156.

(4) Thetria court must state its findings in writing. 1d.

If the tria court declines to reverse the prosecutor’s denia of diversion, the defendant may seek
interlocutory review in this court. See generally Tenn. R. App. P. 9, 10; Tenn. R. Crim. P. 38. If
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review is granted by this court, our review is confined to determining whether the tria court’s
determination is supported by a preponderance of the evidence. Curry, 988 SW.2d at 158.

Wefirst notethat the state does not disputethat Defendant isan eligible candidatefor pretrial
diversion. Thus, theresolution of Defendant’ sappeal turnson our determination of whether thetrial
court properly found that the district attorney general did not abuse his discretion when denying
Defendant’ s request for pretrial diversion.

Defendant argues that in his letter denying Defendant’ s petition for pretrial diversion, the
district attorney general merely gave perfunctory consideration to several factorsweighing in favor
of pretrial diversion, including Defendant’ sattainment of aG.E.D. and hisconsistent and impressive
employment history. The district attorney general eventually concluded that these factors were
favorable to a grant of pretrial diversion; however, Defendant complains that the district attorney
general failed to articulate how these factors were weighed. Defendant further complains that the
district attorney generad failed to clarify whether two factors discussed in hisletter were ultimately
deemed to be favorable or unfavorable to a grant of pretrial diversion: (1) Defendant’ s stability of
residence based on his consistent residence with his parentsand (2) hisnegligible prior involvement
with the crimina justice system based on juvenile truancy charges filed his senior year and an
uncharged act of purchasing acohol asaminor.

Defendant argues that the district attorney general erroneously concluded that Defendant
demonstrated little remorse for his actions and failed to take responsibility for them. Specificaly,
Defendant disagrees with the district attorney general’s conclusion that Defendant’ s protestations
of remorse and sorrow areinsincere. Defendant notes that the prosecutor’ s conclusion is based on
Defendant’ stestimony at histransfer hearing that he did not brake when his vehiclebeganto swerve
because he did not want to wreck his new pick-up truck. However, Defendant argues that the
sincerity of hisremorseis unrelated to histhoughts about avoiding the accident before the accident
occurred. Moreover, after explaining his motivation for not braking, the district attorney general
asked Defendant whether his vehiclewas more important than his passengers’ lives, and Defendant
responded that it was not. Finally, Defendant contends that the district attorney general’ sreliance
on Defendant’s alleged failure to take responsibility for his actions is impermissible because this
court has stated that agrant of pretrial diversion cannot be conditioned upon adefendant’ sadmission
of criminal conduct. See, e.g., King, 640 SW.2d at 33.

The state assertsthat the district attorney general elucidated more than adequate reasonsfor
denying pretrial diversion: (1) Defendant failed to fully acknowledge his guilt, (2) he demonstrated
alack of genuine remorse, and (3) granting pretria diversion would fail to properly deter future
similar crimes. Specifically, the district attorney general noted that Defendant sought to minimize
his wrongdoing by testifying that he was traveling approximately 60 miles per hour at the time of
the accident when expert and eye witness testimony reflected that his actual speed was somewhere
between 79 and 95 miles per hour; he claimed to have consumed one and a half beers while
witnesses saw him consumethree or four beersand expert testimony reflected that his blood al cohol
level was consistent with consuming three to four beers; and he testified that he did not actually
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purchase the 12 pack of beer although all witnesses testified that he did indeed purchaseit. Next,
the district attorney general noted that Defendant’ s expressions of remorse seemed insincere when
considering his testimony that he deliberately did not brake during the accident to avoid wrecking
hisnew pick-uptruck. Finally, thedistrict attorney general concluded that granting pretria diversion
would underminethe seriousness of Defendant’ soffenseand convey amessagethat no consequences
would result from reckless behavior.

We note that in his five-page letter, the district attorney general carefully considered and
thoroughly discussed all criteria relevant to his pretrial diversion determination, and the
comprehensiveness of his letter has greatly aided our appellate review.

The circumstances of the offense(s) and the need for deterrence may justify the denial of
pretrial diversion if all relevant factors have been considered, as was done in this case. Sate v.
Curry, 988 SW.2d 153, 158 (Tenn. 1999). While the prosecutor in the case sub judice did not use
the specific words of “circumstances of the offense,” he did specifically detail the various facts of
the offenses in his letter denying pretrial diversion. However, the prosecutor’s reference to “the
public interest and how justice [would not be] served by granting pre-tria [sic] diversion in this
case’ isareferenceto thecircumstances of the offenses. The prosecutor outlined Defendant’ sillegal
purchase of beer as a seventeen-year-old, his sharing of the beer with two other juveniles,
consumption of beer by Defendant, and extremely reckless driving on anarrow, hilly road at speeds
up to 94 miles per hour. Defendant’ s petition for writ of certiorari to thetrial court does not contest
any of the facts relied upon by the prosecutor in denying pre-trial diversion. In fact, the petition
merely recitesthe charges brought against Defendant, statesthat Defendant fallswithin the category
of statutorily eligible offenders to be placed on pretria diversion, and makes the bare conclusory
statement that “[t]he District Attorney General has abused his prosecutorial discretion by refusing
to agree to grant [Defendant] pretrial diversion.”

Defendant in this case had the burden in thetrial court of proving that the prosecutor abused
hisdiscretionin denying pretrial diversion. Statev. Watkins, 607 S.W.2d 486, 488-89 (Tenn. Crim.
App. 1980). This entails ashowing that there is an absence of any substantial evidence to support
the prosecutor’ sdecisionto deny diversion. Curry, 988 SW.2d at 158 (citing Satev. Pinkham, 955
SW.2d 956, 960 (Tenn. 1997)) (emphasis added).

The petition for writ of certiorari failsto set forth facts contained in the record which would
show that the prosecutor abused hisdiscretion by denying diversion. Thetranscript of the certiorari
proceedingsin thetrial court contains only statements by counsel for Defendant and the prosecutor
and statements by the trial judge. Notwithstanding the fact that defense counsel set forth certain
disputesinthefactsasrelated by the prosecutor in hisletter denying diversion, statementsof counsel
arenot evidence. Satev. Roberts, 755 S.W.2d 833, 836 (Tenn. Crim. App. 1988); Satev. Dobbins,
754 SW.2d 637, 640 (Tenn. Crim. App. 1988). Interestingly, defense counsel did emphasize at the
certiorari hearing, on more than one instance, that the prosecutor failed to focus upon Defendant’s
“amenability for correction.” Thiswas, infact, considered by the prosecutor in paragraph 8 of his
letter, though referred to as Defendant’ s* amenability for rehabilitation.” Theprosecutor didinclude
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Defendant’ sfailureto “recognize” hisfault in the offenses. However, the prosecutor aso included
inhisletter that: (1) Defendant first stated he was driving approximately 45 miles per hour, then later
said 60-62 miles per hour, while expert testimony put the speed a 79 to 94 miles per hour; (2)
Defendant denied purchasing the beer and stated that Matt Brown purchased the beer, while the
store's clerk and Matt Brown both stated Defendant purchased the beer; (3) Defendant stated that
he only drank one to one and one-half beerswhile all other occupants of the vehicle who werewith
Defendant stated that he drank threeto four beers and expert testimony corroborated the testimony
of higher consumption; and (4) Defendant stated in his application for pretrial diversion that “there
was no evidence that he was under theinfluence of alcohol at the time of the offense[s]” despitethe
fact that expert and lay testimony showed that he had consumed at |east three to four beers. While
no testimony placed Defendant at or abovethe “legal” limit of intoxication of an “adult,” 0.08, see
T.C.A. 8 55-10-401(a)(2) and 55-10-408, clear legidative intent establishes “impaired” driving of
a person between the ages of 16 and 21 at 0.02. See T.C.A. § 55-10-415. Defendant checked the
answer “no” to question number 29 in the pretrial diversion application, which is “[w]as there
evidence the defendant was under the influence of acohol that actually contributed to the offense?”’

These observations are particularly important in light of Defendant’ s failure to put on proof
contesting the facts relied upon by the prosecutor. At least implicitly, the prosecutor found that
Defendant’ slack of candor on the subjects weighed against Defendant’ samenability for correction.
Thisis apermissible conclusion by the prosecutor. See Sate v. Dowdy, 894 SW.2d 301, 305-06
(Tenn. Crim. App. 1994).

Regarding deterrence asabasisto deny pretrial diversion, the prosecutor did not specifically
state that the offenses of vehicular homicide, reckless aggravated assault, underage possession and
consumption of alcohol, and underage driving while impaired were crimes that necessitated the
general need for deterrence in hisjurisdiction or the state asa whole. See Sate v. Hooper, 29
SW.3d 1, 10 (Tenn. 2000). However, a fair reading of Hooper, reveal sthat theissue wasthe proof
necessary to establish deterrence when deterrence was the sole reason for denying probation. Id. at
3,4, 6. Deterrencein apretrial diversion caseisguided by the same considerations as deterrencein
probation cases. Id. a 8, n. 9 (citing State v. Hammersley, 650 SW.2d 352, 354 (Tenn. 1983)).

As stated above, the prosecutor properly considered the particular circumstances of the
offenses, as well as Defendant’s serious lack of amenability to correction in denying pretrial
diversion. Thus, deterrence is an additional, not a sole, factor to deny pretria diverson. Thereis
no question that the prosecutor identified a factual basis to deny pretria diversion based on
deterrence:

10. The State has considered the deterrent effect that granting pre-trial [siC]
diversion may have on others. Thiswreck took the life of Shannon Green
and resulted in serious injuries to four (4) other occupants. The two female
survivors, Brook Green and Katie Hillis, have had to undergo psychological
counsel and one has attempted suicide as a result of this incident. The
defendant was consuming alcohol and driving well above the speed limit on
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a narrow, hilly, two-lane road. He never attempted to brake after losing
control of the vehicle, valuing his new truck more than the safety of his
passengers. To reward such behavior with pre-trial [sic] diversion would
have no deterrent effect and may well send a message that there is little
consequences to be had for driving and speeding recklessly resulting in the
death of an innocent party.

Paragraph 10, prosecutor’s letter denying diversion.

Takenincontext, theprosecutor considered all of theoffensesandtheir interrel ationshipwith
each other, which culminated in the ultimate results of the offenses. In other words, deterrence
might not be applicable only to a charge of vehicular homicide in this case, or only to four (4)
chargesof recklessaggravated assault, or to theremaining offensesif they had only beenindividually
committed andindividually considered. However, combiningtheillegal purchase, distribution, and
consumption of beer, with recklessdriving (jumping hills) and with excessive speed (up to 94 miles
per hour), resulting in the crash of avehicle containing six (6) teenagers with the death of one and
serious injuries to the remaining occupants, afactual basisfor deterrence was established.

The facts relied upon by the prosecutor were, in effect, totally undisputed. The prosecutor
considered all relevant criteria. Considering theprosecutor’ sletter initsentirety, and not piecemeal,
itisclear that thereissubstantial evidenceto support the prosecutor’ s determination to deny pretrial
diversion.

Thetria court’ sdecision denying relief to Defendant is supported by a preponderance of the
evidence. Satev. Curry, 988 SW.2d 153, 158 (Tenn. 1999). Accordingly, Defendant isnot entitled
to relief in this appeal.

CONCLUSION

Based on the foregoing review and analysis, the judgment of the trial court is affirmed.

THOMAST. WOODALL, JUDGE



