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The petitioner, Melissa Barnett, appealsthe trial court’s order denying post-conviction relief. The
state has filed a motion requesting that this court affirm thetrial court's judgment pursuant to Rule
20 of the Tennessee Court of Criminal Appeals. The petition is barred by the statute of limitations
and was properly dismissed. Accordingly, the state's motion isgranted and the judgment of thetrial
court is affirmed.
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MEMORANDUM OPINION

InJuly 1991, the petitioner was convicted together with aco-defendant for murder inthefirst
degree and conspiracy to commit murder in the first degree in the death of the petitioner's father.
The petitioner was sentenced upon these convictions to terms of life and twenty-five (25) years,
respectively, with the sentences ordered served concurrently. See Statev. David Honey and Melissa
Barnett, No. 03-01-9202-CR-00042 (Tenn. Crim. App. Feb. 17, 1993), app. denied (Tenn. June 1,
1993). OnMay 10, 2004, the petitioner filed apetition seeking post-conviction relief alleging newly
discovered evidence. More specifically, she aleged that her co-defendant, David Honey, had
obtained post-conviction relief and in obtaining anew pleabargain had admitted to committing the
murder for which shewas also convicted. Although acknowledging that the petition was untimely
filed, the petitioner alleged that this new evidence entitled her to present her post-conviction claims.
On September 14, 2004, thetrial court dismissed the petition astime-barred. Asthe state correctly
observes, the petitioner's November 15, 2004, notice of appeal was untimely filed. See Tenn. R.




App. P. 4(a). Thestate, however, doesnot movefor dismissal and this court in itsdiscretion waives
the filing of the notice of appeal in the interest of justice. 1d.

Tennessee Code Annotated Section 40-30-102 (@) provides that a person must petition for
post-conviction relief within one year of the date on which the judgment became final or
consideration of the petition will betime-barred. The statute emphasizesthat timeis of the essence
of theright tofileapetition for post-conviction relief or motion to reopen established by thischapter,
and the one-year limitations period is an element of theright to file such an action and isacondition
uponitsexercise. Tenn. Code Ann. 8 40-30-102(a). The petitioninthiscasewasfiled well beyond
the one-year statute of limitations. Section 40-30-102 (b) provides specific, limited exceptions
which allow consideration of a petition filed outside the limitations period. Subsection (b)(2)
provides that an untimely petition may be considered where the claim in the petition is based upon
new scientific evidence establishing that such petitioner is actually innocent of the offense or
offenses for which the petitioner was convicted. In the present case, the petitioner submits that the
filing of a petition, "however late," reflects her good-faith effort to comply with the statute of
limitations and adds that the limitations period had already expired at the time she obtained new
evidence in the form of her co-defendant's post-conviction petition in which he admitted to the
commission of the crime. The court concludes, however, that the petitioner's clam does not
constitute newly discovered scientific evidence establishing her actual innocence of the conviction
offense as contemplated by thestatute. Therefore, sheisnot entitled to consideration of her untimely
petition.

Based on our review of the record, pleadings and relevant law, this court concludes that the
trial court properly dismissed the petition as statutorily time-barred. Accordingly, the state’smotion
isgranted. The judgment of the trial court is affirmed in accordance with Rule 20 of the Rules of
the Tennessee Court of Criminal Appeals.

Norma McGee Ogle, Judge



