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OPINION

The defendant, an employee of the Dollar Genera Corporation, committed separate thefts
at his place of employment on December 23, 1995, and February 10, 1996. Thefirst theft involved
more than $10,000.00. According to the stipulation of facts, the second theft involved more than
$1000.00. SeeT.C.A. §39-14-103. OnOctober 11, 1996, the Davidson County grand jury returned
indictments on each of the two counts of thefts. In the meantime, the defendant had been arrested
on other charges for which he made bail. After dso making bail on the Davidson County
indictments, the defendant failed to appear at his scheduled arraignment. There was no activity in
the Davidson County Crimina Court until June 9, 1997, when the bail bonding company notified



the court clerk that the defendant was in jail in Bradley County. Over fifteen months later, on
September 29, 1998, the defendant, whileincarcerated in the Dickson County Jail, made awritten,
"formal request for a speedy trial in your jurisdiction on all charges pending.” In the letter, the
defendant notified the clerk that he was in Dickson County and soon would be transferred to the
Department of Correction. Theletter was mailed to the Nashville Metropolitan Police Department
with a copy provided to the office of the District Attorney General. Omeka Warfield Fuller, a
paraegal inthe Davidson County District Attorney's Office, received theletter. Shethen mailed the
letter to the Davidson County Criminal Court Clerk asking that the defendant be returned from
Dickson County for the arraignment. Ms. Fuller did not follow up on her request and neither the
clerk nor the office of the district attorney took further action. In August of 2003, while the
defendant was serving aten-year sentence in the Department of Correction for crimes unrelated to
the thefts in Davidson County, the parole board discovered the pending 1996 indictments. On
October 17, 2003, over five years after the letter and almost eight years after the first offense, the
defendant filed a motion to dismiss for lack of a speedy trial. There was a hearing on the motion,
and on November 13, 2003, the trial court denied relief.

It was established at the hearing that the defendant, who was serving a seventeen-year
sentence on various convictions arising out of Bradley, Dickson, and Marion Counties, had been in
jail or prison since May of 1997. He complained that he had been denied parole in 2003 because of
the pending charges in Davidson County. The defendant asserted that he had been diagnosed with
depression, psychotic tendencies, and post traumatic stress disorder. It was his contention that, as
aresult of the delay, he was no longer able to locate Mindy Clegg, a potential witness at the trial.

The defendant asserted that Ms. Clegg would have testified that he denied any involvement
in the crimes. He claimed that there were other witnesses that would have been helpful, but that he
was unableto find them, because he did not know their full names. The defendant also claimed that
within the past few years he had suffered several blows to the head and had no recollection of the
events surrounding these charges. At the hearing on the motion to dismiss, Nashville Metropolitan
Police Detective Harold Dean Haney testified that it was his opinion that Ms. Clegg, who had
cooperated with hisofficein theinvestigation of the defendant, did not have any information which
would have been helpful to the defendant. While acknowledging that Ms. Clegg was still in the
Davidson County area, the officer asserted that the defendant had provided incriminatory statements
asto each of the two thefts.

Shortly after the hearing on the motion to dismiss, thetrial court, while acknowledging that
the length of the delay was sufficient to trigger further inquiry, denied relief. Attributing the delay
to "bureaucratic negligence,” the trial court found that the defendant had not been subjected to any
undue pretrial incarceration and that the defendant had not been prejudiced by any unavailability on
the part of Ms. Clegg, who had "tipped police of the defendant's involvement in this offense.”

In this appeal, the defendant argues that the length of the delay between the indictments and

the motion to dismiss, amost seven years for each offense, is presumptively prejudicia. Itishis
argument that each of four factors utilized in the determination of whether a defendant has been
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denied hisright to a speedy trial weighsin favor of a dismissal. The defendant claims that hisown
memory loss may be sufficient to establish prgudice. See Statev. Glen T. Tidwell, M2000-00538-
CCA-R3-CD (Tenn. Crim. App., a Nashville, July 9, 2001) (holding that the appellee was
prejudiced by thedelay of the statein bringing himto trial, because the appellee could not remember
the surrounding events).

Our scope of review when atria court makes an application of law to the facts of the case
is de novo as a mixed question of law and fact. The question of whether the right to a speedy trial
has been denied is a mixed question of law and fact and, therefore, subject to de novo review on
apped. State v. Gary Lee Miller, No. 01C01-9807-CR-00290 (Tenn. Crim. App., a Nashville,
March 6, 2000) (citing Ruff v. State, 978 S.W.2d 95, 96 (Tenn. 1998); Harriesv. State, 958 S.W.2d
799, 802 (Tenn. Crim. App. 1997)) .

Theright to aspeedy trial is, of course, constitutionally based. U.S. const. amend. VI; Tenn.
Const. art. I, 8 9. Rule 48 of the Tennessee Rules of Criminal Procedure provides as follows:

If there is unnecessary delay in presenting the charge to a grand jury against a
defendant who has been held to answer to thetrial court, or if thereis unnecessary delay in
bringing adefendant to trial, the court may dismisstheindictment, presentment, information
or complaint.; see aso Tenn. Code Ann. § 40-14-101.

Tenn. R. Crim. P. 48(b).

In State v. Bishop, 493 S.W.2d 81 (Tenn. 1973), our supreme court adopted a four-factor
anaysis for determining whether one has been denied his entitlement to aspeedy trial. Adopting a
test first established in Barker v. Wingo, 407 U.S. 514 (1972), our high court created abalancing test
based upon the following factors:

(1) the length of the delay

(2) the reason for the delay

(3) whether the defendant asserted a claim to his right and

(4) whether the defendant was prejudiced by the delay.
Bishop, 493 S\W.2d at 84. The length of the delay is atriggering mechanism. Until thereis some
delay whichispresumptively prejudicial, characterized in somefederal and state casesasbeing from
one to two years, there is no necessity for inquiry into the other factors. Barker, 407 U.S. at 530.
Prgjudice, the most important of the considerations, is assessed in light of three interests to the
defendant: (1) to prevent oppressive pretrial incarceration; (2) to minimize the anxiety and concern
of the accused; and (3) to limit the possibility that the defensewill beimpaired. 1d. at 532. "Serious
crimesare. . . expected to takelonger than 'ordinary street crimes[s]."" Statev. Thomas, 818 SW.2d
350, 362 (Tenn. Crim. App. 1991) (quoting Barker, 407 U.S. at 531) (alterationin original). Some
courtshave held that " atwo-year delay isnot inordinately long." Id. at 363. Other courts, however,
have found that a delay of one year or longer "marks the point at which courts deem the delay
unreasonable enough to trigger the Barker inquiry." Doggett v. United States, 505 U.S. 647, 652
(1992).




Here, there was aseven-year delay from the indictment until the motion to dismiss. Thatis
far more than the delay in Barker, approximately 20 months, and even greater than the five-year
delay in State v. Kolb, 755 SW.2d 472 (Tenn. Crim. App. 1988). Further evaluation of the
applicable factorsis, therefore, warranted.

The second Barker factor, the reason for the delay, generally fallsinto four categories: (1)
intentional delay by the state to gain atactical advantage or to harass the defendant; (2) negligence;
(3) delay necessary to effectively prosecute the case; and (4) delay caused by or acquiesced in by the
defendant. Statev. Wood, 924 SW.2d 342, 346-47 (Tenn. 1996). Intentional delay to gain undue
advantage or harass the defendant weighs heavily against the state while delay through the state's
negligenceisgiven alesser weight. Thethird type of delay, that which isnecessary to prosecutethe
case, does not weigh in favor of or against either party. Delay caused by the defendant weighs
against the defendant. Id.

In this instance, the trial court classified the delays as bureaucratic negligence, implicitly
referring to both the clerk of the court and the office of the district attorney genera. In Kolb, this
court ruled that delays between the indictment and trial, including those caused by "the prosecuting
attorney or members of the Department of Correction,” must be considered the responsibility of the
state. 755 S.W.2d at 474. In Dickey v. Florida, 398 U.S. 30, 51-52 (1970), Justice Brennan,
concurring, observed as follows:

A negligent failure by the government to ensure speedy trial isvirtually as damaging to the
interests protected by theright as an intentional failure; when negligenceisthecause. . . the
crucia question in determining the legitimacy of governmental delay may be whether it
might reasonably have been avoided- - whether it was unnecessary.

As in Koalb, the delay in the case at issue was unnecessary and "the product of bureaucratic
miscommunicationor indifference. . . which, reasonably speaking, wasnot unavoidable." Kolb, 755
SW.2d at 474-75. "[S]heer bureaucratic indifference weighs heavily against the government.”
United Statesv. MacDonald, 632 F.2d 258, 262 (4™ Cir., 1980). InKolb, thiscourt identified several
prior cases wherein the defendant, who had been "lost" in the correctional system, was denied his
right to aspeedy trial. 755 S.W.2d at 475 (citing Wright v. State, 218 Tenn. 610, 405 S.W.2d 177
(1966); Arrowsmith v. State, 131 Tenn. 480, 175 SW. 545 (1915); State v. Wallace, 648 S.W.2d
264 (Tenn. Crim. App. 1980)). In summary, this factor must be assumed against the state and,
because of the degree of negligence involved, must be assigned considerable weight.

Thethird factor relates to the timing of the assertion of the right to a speedy trial. Because
the defendant is under no duty to bring himself to trial, the absence of a demand for a speedy trial
does not amount to awaiver of theissue. Bishop, 493 SW.2d at 84. Nevertheless, the timeliness
of thedemand isafactor to be considered when determining whether the defendant has been denied
his constitutional right, whether under the state or the federal constitution. 1d. In Barker, the
Supreme Court found that " the defendant's assertion of hisspeedy trial right . . . isentitled to strong



evidentiary weight in determining whether the defendant is being deprived of theright." 407 U.S.
at 531-532.

Here, the defendant made aformal demand for a speedy trial by letter dated September 29,
1998, approximately twenty-three monthsafter theindictment and over fiveyearsbeforethehearing
on the motion to dismiss. The letter was addressed to the Metropolitan Police Department in
Nashville and acopy was delivered to the office of the Davidson County District Attorney General.
Incarcerated in the Dickson County Jail at the time of the letter, the defendant also provided notice
that, "you can easily locate me by contacting the Department of Correction] ]." The record
established that the defendant did not know that the chargeswere still pending until August of 2003,
when there were only thirty days left before his parole eligibility date. During the hearing on the
motion to dismiss, the defendant testified that he had checked for a detainer "every year" since his
incarceration, "at least . . . four or fiveclassifications. . . and it wasn't there." While other factswere
at issue, the state made no effort to contradict this point.

Becausethe defendant made atimely assertion of hisconstitutional right to aspeedy trial and
the state failed to act in response, this factor should weigh in favor of the defendant. Again, the
defendant is under no duty to bring himself to trial. When he has made a demand for the right and
the state has failed to respond, the factor must weigh more heavily in favor of dismissal.

Asthefinal factor, thiscourt must consider what prejudice, if any, the defendant has suffered
because of the delay between the indictment and trial. In Barker, the United States Supreme Court
expressly rejected the notion that an affirmati ve demonstrati on of prejudicewasessential to establish
adenia of aright to aspeedy trial. That concept was confirmed in Moorev. Arizona, 414 U.S. 25
(1973). The Court in Barker identified three relevant interestsin assessing the prejudice factor: (1)
whether there was an undue or oppressive pretrial incarceration; (2) whether the defendant suffered
anxiety or concern; and (3) whether there was any impairment in the preparation of a defense,
considered the most important of the three considerations pertaining to potential prejudice.

As indicated, the trial court concluded that there was no undue incarceration because the
defendant was serving a sentence in the Department of Correction for a significant portion of the
seven-year delay. It also concluded that the defendant had failed to establish how the absence or
unavailability of Ms. Clegg would have hampered the defense or how the state might have gained
atactical advantage by virtueof thedelay. Thiscourt doesnot disagreewith either of thosefindings.

Whilethe prejudicefactor, however, isthemost important of thefactorsidentified in Barker,
courts must examine the totality of the factors and each and every circumstance relating to those
factors in determining when the defendant has been denied hisright to a speedy trial. In Smith v.
Hooey, 393 U.S. 374, 378 (1969), the United States Supreme Court determined that a"defendant
already in prison might receive a sentence at least partialy concurrent with the one heis serving .
.. [unless] trial on the pending chargeispostponed . . . ." In that case, the High Court observed that
"theduration of hispresent imprisonment may beincreased, and the conditions under which he must
serve hissentence greatly worsened, by the pendency of another criminal charge outstanding against
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him." 1d. Similarly, in this case, the defendant could have addressed the issue of concurrent
sentencing or early parole had the state conducted the prosecution with due diligence.

Although the record of the evidence is not particularly compelling as to whether the
defendant experienced undue anxiety or concern asaresult of thedelay of thetrial, therewasat | east
some evidence that the defendant suffered depression and had received treatment for a mental
disorder. Whileit was not conclusively established that the defense would have been impaired, as
the most important of the three-pronged prejudice test, an adverse effect upon preparationsis not
essential to the establishment of the denial of aright to speedy trid. In Doggett, for example, the
Supreme Court dismissed the prosecution, finding adelay of over eight years due to the negligence
of the prosecution to be "egregious' and involving the presumption of prejudice, "compromigfing]
thereliability of atrial inawaysthat neither party can proveor , for that matter, identify." 505 U.S.
at 655. Those facts are comparable to the circumstances here.

In our view, the totality of the circumstances and the utilization of the pertinent factors as
first identified in Barker establish that the defendant has been denied hisright to a speedy trial. In
thisinstance, the trial court placed too much emphasis on the third part of the prejudice test.

Under Barker, all other factorsincluding at least two of the three components measuring prejudice,
weigh heavily in favor of the defense. Accordingly, the judgments are reversed and the causes are
dismissed.

GARY R. WADE, PRESIDING JUDGE



