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Defendant, William Cartwright, pled guilty to one count of attempt to manufacture
methamphetamine, aClassD felony. Pursuant to the pleaagreement, Defendant received asentence
of three years as a Range | standard offender with the manner of service of his sentence to be
determined by thetrial court. After asentencing hearing, thetrial court ordered Defendant to serve
his sentence in confinement. Defendant appeal s, arguing that the trial court erred in denying him
alternative sentencing. We affirm the judgment of thetrial court.
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OPINION

The record before us does not include a transcript of Defendant’s guilty plea submission
hearing, and we are, therefore, precluded from conducting a de novo review of the nature and
circumstances of the offense other than as may be gleaned from the pre-sentencing report and the
limited testimony presented at the sentencing hearing. See Tenn. Code Ann. § 40-35-210(b)(4).
This Court must presume that the trial court ruled correctly when presented with an inadequate
record on appeal. See Satev. lvy, 868 SW.2d 724, 728 (Tenn. Crim. App. 1993). The appealing
party bears the burden of preparing a complete and adequate record for the issues presented on
appeal. SeeTenn. R. App. P. 24(b). Nevertheless, wewill review therecord that isavailableinthis

appeal.



Defendant’ sdaughter, LoraCartwright, testified at the sentencing hearing that her father was
first introduced to methamphetamine about two or three years prior to the hearing by Gail Stewart,
awoman with whom Defendant lived for aperiod of time. Ms. Cartwright said that Defendant no
longer lived with Ms. Stewart but admitted that M s. Stewart would come by the house“ever[y] now
and then.” Ms. Cartwright agreed that she had not seen anything that would lead her to believe that
Defendant was taking methamphetamine any more than once every three or four weeks.

Ms. Cartwright agreed that Defendant’ s bond for the current offenses was revoked because
he failed to make a court appearance but explained that Defendant thought he was supposed to
appear in court in the afternoon rather than the morning. Ms. Cartwright said that Defendant
currently cared for her son while she worked, but was not otherwise employed because he suffered
from abad back. She stated that Defendant had never participated in adrug rehabilitation program
because he did not have insurance.

According to the pre-sentencing report Defendant has four prior misdemeanor convictions
including a conviction in 1996 for simple possession of marijuana. He was sentenced to eleven
months, twenty-ninedaysfor hisdrug conviction, all of which was suspended, and Defendant placed
on probation. In 1973, Defendant was convicted of two counts of third degree burglary. He was
sentenced to four years, eleven months, twenty-nine daysin the Tennessee Department of Correction
for each conviction.

Defendant admitted in the pre-sentencing report that he had been taking methamphetamine
about five years but said that he gave the drug up because he could not afford it. Defendant later
admitted that he had taken methamphetamine about three weeks prior to the interview.

When adefendant appeal sthe manner of service of asentenceimposed by thetrial court, this
Court conducts a de novo review of the record with a presumption that the trial court’s
determinations are correct. Tenn. Code Ann. § 40-35-401(d). However, the presumption of
correctnessis*® conditioned upon the affirmative showing in therecord that thetrial court considered
the sentencing principlesand all relevant factsand circumstances.” Satev. Ashby, 823 S.\W.2d 166,
169 (Tenn. 1991). Theburdenisontheappealing party to show that the sentenceisimproper. Tenn.
Code Ann. § 40-35-401(d), Sentencing Commission Comments. This meansthat if thetria court
followed the statutory sentencing procedure, made findings of fact that are adequately supported in
the record, and gave due consideration and proper weight to the factors and principles that are
relevant to sentencing under the 1989 Sentencing Act, we may not disturb the sentence even if a
different result were preferred. State v. Fletcher, 805 SW.2d 785, 789 (Tenn. Crim. App. 1991).

Because Defendant was convicted as a Range | standard offender of aClass D felony, heis
entitled to the statutory presumption favoring aternative sentencing. Tenn. Code Ann. 88 40-35-
102(5) and (6). When determining if incarceration is appropriate, a trial court should consider
whether (1) confinement is needed to protect society by restraining a defendant who has a long
history of criminal conduct, (2) confinement is needed to avoid depreciating the seriousness of the
offense or confinement is particularly suited to provide an effective deterrence to people likely to
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commit similar offenses, or (3) lessrestrictive measuresthan confinement havefregquently or recently
been applied unsuccessfully to the defendant. Ashby, 823 SW.2d at169 (citing Tenn. Code Ann. 8
40-35-103(1)(A)-(C)). Thetrial court may also consider the mitigating and enhancement factors set
forth in Tennessee Code Annotated sections 40-35-113 and -114. 1d. § 40-35-210(b)(5); Sate v.
Boston, 938 S.\W.2d 435, 438 (Tenn. Crim. App. 1996). In addition, atrial court should consider
a defendant’s potential or lack of potential for rehabilitation when determining if an aternative
sentence would be appropriate. Tenn. Code Ann. § 40-35-103(5); Boston, 938 S\W.2d at 438.

In conducting a de novo review, we must consider (1) the evidence, if any, received at the
trial and sentencing hearing, (2) the presentencing report, (3) the principles of sentencing and
arguments as to sentencing aternatives, (4) the nature and characteristics of the crimina conduct,
(5) any mitigating or enhancement factors; (6) any statement that the defendant made on his own
behalf, and (7) the potentia for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-102, -103,
-210; see Ashby, 823 SW.2d at 168. Again, the failure to include a transcript of the guilty plea
hearing intherecord on appeal prohibitsthisCourt’ sconductingafull denovo review, and that leads
to apresumption that thetrial court’ sdecisioniscorrect. Satev. Keen, 996 S.\W.2d 842, 844 (Tenn.
Crim. App. 1999).

Defendant arguesthat therecord does not support afinding that any of thefactorsenumerated
in Tennessee Code Annotated section 40-35-103(1)(A)-(C) are applicable, and a sentence of
confinement was thus inappropriate. The tria court, while mentioning the need to avoid
depreciating the seriousness of the offense, placed little weight on this factor, observing that all
offenses embodied an element of seriousness. Although Defendant argues that he does not have a
long history of criminal conduct, the evidence established that he has two prior felony convictions
and four misdemeanor convictions, and the misdemeanor convictionswere all related to substance
and alcohol abuse. Moreover, Defendant admitted that he had continued to use methamphetamine
even after being indicted for manufacture of the drug. Furthermore, the pre-sentencing report
includes the report of an officer who participated in the search of Defendant’ s residence, which led
to these charges. When the law enforcement agents arrived, Defendant fled the premises and ran
“into the mountains’ and eluded the agents. Thisweighs heavily against Defendant’ s amenability
to rehabilitation.

Defendant was granted probation in connection with his most recent conviction in 1996.
Although therecord does not indicate that Defendant had any problems successfully completing the
terms of his probation, the trial court observed that his probated sentence was ultimately
unsuccessful because it did not deter Defendant from continuing to use drugs or encourage him to
seek adrug rehabilitation program. In addition, thetrial court found that Defendant’ s continued use
of methamphetamine demonstrated alack of potential for rehabilitation. Tenn. Code Ann. § 40-35-
103(5); see Satev. Bottoms, 87 S.W.3d 95, 105 (Tenn. Crim. App. 2001)(The defendant’ sinability
torefrainfromillegal use of drugswas properly considered by thetrial court asdemonstrating alack
of potential for rehabilitation.)

Thetria court found that



[Defendant] has a drug problem now that he has not gotten under control or he
certainly wouldn't be using methamphetamine within [the] last few weeks, so we
know he still has the problem which means he’ sgoing to continueto violate the law
by getting around the stuff any chance he can. Hopefully, he wouldn’t manufacture,
but if hewantsit he'll be buying it and possessing it and all that sort of thing. If he's
incarcerated hecan’t do that for that period of time, which might be of benefit to him.
Of course, he ought to get some drug treatment, | suppose, but they can do that also.
| think all things considered in this case with the record that he has and that fact that
he did get a probation even relatively recently in a drug offense, that incarceration
probably is the best thing.

Based on our review of the available record, and the fact that the transcript of the guilty plea
hearingisnot includedintherecord, we concludethat the presumption of alternative sentencing was
sufficiently rebutted in this case and that the trial court did not err by imposing a sentence of
confinement.

CONCLUSION

The judgment of the trial court is affirmed.

THOMAST. WOODALL, JUDGE



