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OPINION

This case arises from the November 27, 2000 beating death of inmate Joseph Williams.
Corporal Bryan Fiedler of the West Tennessee State Penitentiary testified that the defendant and
victim were both inmates at the prison. Before November 27, 2000, he had never seen a conflict
between the defendant and the victim. On the day of the incident, he was standing in front of the
guard shack checking the inmates leaving the dining hall for contraband. He said he saw the
defendant step out of the industry building and strikethe victim on the head with ametal roller pin.
He said he saw the defendant hit the victim two or three times and the victim fall to the ground. He



said the defendant kept hitting the victim in the head until the officers arrived. He said that the
defendant struck the victim atotal of seven or eight timesin amatter of seconds and that while the
defendant was striking the victim, the defendant was yelling “Die, M-F, die.” Four correctional
officers subdued the defendant, and Corporal Fiedler secured the metal roller pin. Corporal Fiedler
said that when he went to restrain the victim, he saw the victim was unarmed and needed first aid
assoon aspossible. He said that asthe officersled the defendant away, the defendant yelled, “1 hope
you die, M-F, | hope you die.”

Corporal Fiedler testified that the guard shack, where the yard officers were posted, was
located inthe middle of theyard directly acrossfrom theinmatedining area. Next tothe guard shack
was a fence with a gate that led to the industry building. The industry building consisted of the
Wilson ball plant, wheresportsballs wereinflated and packaged, and a separate sewing area, where
inmate clothing was made. All traffic goinginto the industry building must pass through adoor, a
metal detector, and another door before reaching the ball plant. He identified a photograph of a
conveyor belt with amissing metal roller pin inside the ball plant. He said the industry building
contained wooden skidsfor loading theballs, standing metal ashtrays, mops, brooms, and metal trash
cans, which were more readily available to the defendant than the metal roller pin.

Corporal Fiedler testified that wheninmates arrive at the prison, they are told the procedures
for notifying the authorities if they fed threatened and that there are a number of people to whom
they can go to if they have problems. He said that although other inmates came to him in the past
with problems, the defendant never asked to be moved to a new location. He said the defendant
could have been housed or could have worked where he would not have come into contact with the
victim. He said that afew days after the incident, the defendant told him that he and the victim had
been having conflicts for a while and that he could not take it anymore. He said that at the
suppression hearing, the defendant said that he knew what he had done was wrong but that “he had
to do what he had to do.” He aso said that before the incident, the defendant was a quiet inmate,
stayed to himself, and had the reputation that no one should “mess” with him. Hesaid that after the
attack, the defendant’ s reputation was that if you messed with him, he would kill you.

Corporal Fiedler testified that he had often spoken with the victim, who was deaf but able
to speak alittlewith aspeechimpediment. He said that although hearing aids hel ped the victim hear
alittle, thevictim used signsto communicate. Corporal Fiedler knew sign language, and he said the
victim would stop and joke with him daily. He said tha while he had worked at the prison, the
victim had never been in Unit Six, which was reserved for the worst inmates.

On cross-examination, Corporal Fiedler testified that he is trained to respond to gang
situations and that the Gangster Disciples were one of the largest security threats at the prison. He
agreed that he did not observe the defendant and the victim together at work and did not know what
had occurred between them that morning. Healso said that he was familiar with the conveyor belt
fromwhichtheroller pinwas removed and that, previoudy, the yard officerswould check theroller
pins to make sure they were secure. He said that although the victim had a reputation for being a
gang member, he had not discussed it with the victim. On redirect examination, Corporal Fiedler
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testified that no gang members hel ped the victim during the beating. He agreed that inmateshad lied
to him about gang affiliations. He agreed that usually retaliation follows the beating of a gang
member but said that no one had retaliated against the defendant. He acknowledged that the
defendant was currently in a single cell in a maximum security unit and had only one hour of
exercise every other weekday.

Officer Jason Hurst testified that at the prison, inmatesusually goto lunch around 11:45 a.m.
and have about one hour to eat. Astheinmates|eavethedining area, officers search themfor eating
utensils and contraband. He said that around 12:45 p.m. on November 27, 2000, he was working
in the general population and saw afight outside the industry building. He said the unarmed victim
was about to enter theindustry building when the defendant came out of the building’ s door and hit
thevictimwith alarge metal object. He said the defendant rai sed the wegpon abovehishead, hit the
victim twice, and then used both arms to strikethe victim again. He said that the victim fell to the
ground and that the defendant hit him three or four more times. Officer Hurst said that as the
defendant was hitting the victim, the defendant said, “| hope that M-F dies’ and “Die, N, die.” He
saidthat as he and the other officersrestrained the defendant, the defendant continued to repeat these
statements. He said the officers placed the defendant on the ground and stayed on top of him while
handcuffing him. He said no one aside from the correctional officers came to the victim’s aid.
Officer Hurst said that on August 20, the defendant told him that he knew what he had done was
wrong and that if security had been better, the incident would never have happened.

On cross-examination, Officer Hurst testified that after the incident, he took the defendant
to segregation. He said the defendant told him that the victim had harassed him for ten months and
that he hoped the victim died. He said when asked if he had aknife, the defendant said, “If | had
one, | would have usedit.” Officer Hurst said the defendant was aggressive and hostile on the day
of the offense.

Stephanie Maxwell, aregistered nurse at the prison, testified that shehad first cared for the
victim after hewasraped at Fort Pillow yearsearlier. Thevictimwasdeaf, blind in one eye, and had
aspeech impediment. She often came into contact with the victim because of hismedical needsand
characterized him as light-hearted and never causing any trouble. She said that on November 27,
2000, shewascalled to theindustry building around 12:45 p.m. to respond to aninjured inmate. She
said that she saw the victim lying in a pool of blood and his face was unrecognizable due to his
injuries. Thevictim had apulseand was breathing, but hisinjuriesweretoo extensiveto treat at the
scene, and they took him to the prison’s emergency room. She said that while they were attending
to the victim, the defendant, who was angry and hostile, yelled, “1 hope that M-F dies,” and “Die,
n****r die” Thevictim, who had disfiguring facial injuries, died in the prison emergency room.

Ralph Gromley, aregistered nurse at West Tennessee State Penitentiary, testified that when
hearrived at the scene on November 27, 2000, he saw the victim lying in apool of blood but did not
recognize him due to his massive head trauma. He said that as guards restrained the defendant, the
defendant wasyelling, “Die, you motherf*****g n****r die.” He said that the dining hall isabout
fifty yardsfrom the industry building. He said that he conducted monthly sanitation inspections of
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the prison buildings for the state and that most things in the industry building that could be used as
weapons were secured.

Misty Bentley, anurse, testified that she responded to the November 27, 2000 attack on the
victim. Shesaid that she first went to the defendant, whom officers were restraining, but turned her
attention to the victim after the officers explained that it was the victim who wasinjured. She said
she was close enough to see the defendant and could not see any injuries on him, although she was
not able to examine his face. She said the defendant was yelling that he hoped he had killed the
victim. She also said that she knew the victim, who was aways laughing and joking with her, and
that he had never been a problem.

Joseph Vernon, anlnternal Affairsinvestigator withthe Tennessee Department of Correction
(TDOC), testified that inmatesreceive ahandbook that givesinstructionsfor handling problemswith
other inmates. Some of the possible remediesfor these problems are movingtheinmateto different
housing; a different site, which is basically adifferent facility at the same institution; or a separate
ingtitution. Theinmate could aso request protective custody, which involves being separated from
the general population. He said that whenever an inmate had come to him asking to be moved, the
request was always honored if the threat was verified. He said that any problemsthe defendant was
having had never been brought to his attention.

Investigator Vernon testified that in his investigation of this case, he took approximate
measurementsat the prison. Thedistancefrom theindustry door to thedining areawas 193 feet, and
the distance from the door to the place where the rolling pin was originally located was 84 feet for
atotal distance of 277 feet from the dining hall to the roller pin. He said the industry building
contained many things that could be used as weapons. He said that he attempted to interview the
defendant after theincident and that the defendant asked only if thevictim had died. He said hetook
pictures of the defendant after the attack and noticed a superficial cut on the defendant’ slip but did
not know how the defendant got the cut. He said that at the suppression hearing, the defendant said
that he was sorry he did it but that he did what he had to do. On cross-examination, he said being
labeled a snitch sometimes subjects an inmateto retribution. He said he did not know of any gang-
related activities or attacksin which the victim participated. He agreed the Gangster Discipleswere
probably at West Tennessee State Penitentiary. He agreed that white tissue paper containing what
could have been bloodstains was found in atrash can in the industry building, but he had not tested
it because he was instructed that there was no need for atest.

The defendant testified that he was serving a life sentence at West Tennessee State
Penitentiary, had beenincarcerated for ten years, and had never had aproblemwithfighting. Hesad
that he was not in the same housing unit as the victim and that although he did not know the victim
at the time, the victim touched his hair in the cafeterialine one day. He said he told the victim to
keep his hands off him and asked another inmateif he could get in front of himinline. He said the
victim cursed at him throughout that meal. The defendant said that he decided to wak away but that
the victim continued to call him names, such as “bitches and whores,” in the cafeteria and prison
yard. He said other inmates told the victim to leave him alone. He said that in March, he began
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working in the ball plant where both he and the victim operated tape machines. He said that at the
ball plant, two roller pins were loose and could be removed from the conveyor belt.

The defendant testified that on hisfirg day at the bal plant, the victim gestured at him but
that heignored it. He said his problems with the victim worsened because he did not confront the
victim. He said that more than once, the victim | eft hiswork area and tried to provokeafight with
him. He said he would tdl the victim to leave him alone and then go to the restroom to smoke a
cigarette. He said the victim made threats that he would rape him or kill him. He said in addition
tothethreats, the victimwould kick him or elbow hisback near the time clock, push or bump against
him at the water fountain and in the cafeteria, and spit on him. He said that the police were not
awaysaround and that an inmate could do pretty much whatever he wanted while atruck was at the
back. He said he did not want to provoke the victim because, although he could have fought the
victim, he did not want to be raped by a group of people. The defendant said that he refused to join
agang but that the victim wasagang member. He said hefelt that eventually the victim would have
raped or killed him or alowed another person to do something to him.

The defendant testified that on the day of the offense, nothing happened until it wastimeto
gotolunch. Hesaid that ashewas standing in lineto clock out, the victim pushed him from behind,
resulting in acut to hislip. Hesaid that the victim hit him and that although he did not want to, he
fought back. The defendant said that they fought three times and that the victim beat him up. He
said that this was the first physical fight between the two of them. He said that he tried to make
peacewith the victim after each fight and that other inmatestried to stop thefight but that the victim
kept fighting. The defendant said that hislip, eyes, and nose were swollen and that his mouth was
cut from the fight but that he did not seek medical attention. He said that after the fight, he went to
eat, but only ate half of hisfood. He said he could not go to the correctional officers because hewas
afraid of retribution.

The defendant testified that as he was returning to the industry building, he saw the victim
talking to another gang member and at |east two other gang members standing by them. He said the
victim threatened to rape him after they entered the building and showed him abrown paper bagin
the victim’s coat. He said he was not sure what was inside the bag. He said that the door to the
industry building was not open when he arrived but that after it opened, he was one of thefirst to
enter. He was searched as he went into the ball plant. The defendant said that just before he went
into the ball plant, the victim touched his buttocks and smiled at him. He said that after the victim
touched him, hewas scared, not thinking clearly, and “ 95 percent of [his] mind was confused.” The
defendant testified that he was already disturbed by being in prison, the victim’s harassment and
beatings, and having to avoid getting hurt constantly. He said he felt asif thiswas alife or death
situation because he knew the victim wasin a gang and he had already done all he could to defend
himself.

On cross-examination, the defendant testified that he had walked away from the victim for

ten months before he killed the victim. He admitted that he never went to a correctional officer and
complained about his problem with the victim under the grievance procedure but sad these
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procedures do not work. He admitted he got the metal roller pin from the conveyor belt and killed
the victim. He said that when he got the roller pin, the only thing on his mind was the victim and
the pin. On redirect examination, he said that after the victim had harassed him for five or six
months, he complained to Big T, a ranking member of the Gangster Disciples, about his problem
withthevictim. He said that the gang put the victim on violation but that after aweek and one-half,
the victim started causing problems for him again and called him a snitch.

Officer Bobby Hooper testified that he was the only officer working on the ball plant side of
theindustry building onNovember 27, 2000. Therewerethirty-two inmatesworking on the sewing
sideand thirty-six inmateson the ball plant sidethat day. Astheinmatesenter the building, hetakes
their identification cardsto keep track of how many inmatesarein the building. At lunchtime, one
officer stands just inside the door and searches the inmates. A yard officer watches the metal
detector, and athird officer standsjust outside theindustry building door and handstheinmatestheir
identification cards. None of the three officers have a clear view of the time clock inside the ball
plant as the inmates are leaving for lunch. He said it usually takes about twenty minutes to go
through all of theinmatesworkinginthebuilding. Assoon asthey get their cards, theinmateswalk
to the dining area. Officer Hooper said that as the defendant, whom he described as quiet and
hardworking, left the building to go to lunch on the day in question, he noticed a fresh cut on the
defendant’slip. He said that when he asked the defendant about it, the defendant grabbed his card
and left without saying anything. Hesaid hewas not aware of any fights between the defendant and
the victim before they went to lunch that day.

Officer Hooper testified that when both of the officers working in the industry building
return, they take the inmates’ identification cards and search them again before letting the inmates
back into the building after lunch. He said an officer does not watch the metal detector when the
inmates return from lunch. On the day of the victim’s death, the defendant was one of the first
inmates back from lunch. Officer Hooper was standing by his desk in thework areanext to the door
that leads into the ball plant side of the industry building searching inmates as they returned from
lunch. He said he searched the defendant and proceeded to the next inmate. He said the defendant
then ran past him with aroller pin. He said he shouted at the defendant to stop, the defendant kept
running, and he chased the defendant. He said the defendant ran through the crowd of inmatesin
the building with little difficulty because they separated for him. Officer Hooper said that he had
trouble passing through the crowd and that when he reached the door, he saw the victim on the
ground and the defendant hitting himwith theroller pin. He said he tackled the defendant, disarmed
him, and held him until other officersarrived. He said that the defendant tried to get up but that he
continued to hold him. He said that after the incident, the inmates were returned to their cells and
the industry building was secured. Hesaid heidentified the defendant’ s coat for Tennessee Bureau
of Investigation (TBI) agents, who found paper towels with what appeared to blood on them in the
pocket.

Officer Hooper testified that he knew of no conflicts or fights between thedefendant and the

victim in the days or weeks preceding the attack. He agreed that the defendant and the victim
worked within eight to ten feet of each other. He said he wasnot alwaysin aposition to watch them
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because he must remain at the back door when trucks arepresent. While heiswith atruck, no other
officer isassigned to take his placeinside the building. A Tricor supervisor triesto be in the work
areawhileheiswith atruck, and the building doesnot have video cameras. Officer Hooper said that
although he arrives before theinmates, he does not havetimeto search the building for weaponsdue
toitslarge size. He said tools such as screwdrivers, wire pliers, and box cutters are given to the
inmates who work with them and then locked up as the inmates leave the building. He said the
rolling pin that the defendant used came from a conveyor belt, but he did not know whether it was
secured or not.

On cross-examination, Officer Hooper testified that the attack occurred at the end of the
lunch hour around 12:47 p.m. He sad that although the defendant could have returned first
occadondlly, hewas not usually one of thefirst inmates back from lunch. He said that the inmates
used the same procedures to go to and from lunch every day and that the door to the industry
building was opento alow theinmatesto returnto work . He also said that at thetimethe defendant
ran out with the roller pin, he had no doubt that there was no actual or imminent threat to the
defendant.

Inmate Robert Atkins testified that he knew both the victim and the defendant and worked
with them at the ball plant. He said that on the morning of the offense, he and the defendant had
finished workingon their footballsand that he prepared to work on the footballson thevictim'’ sline.
He said the defendant did not want to work on the victim’ sfootballs and sat down. He said that the
victim yelled but that the defendant did not respond to him. He said he came out of the bathroom
before going to lunch and discovered that the defendant and the victim had been fighting. He said
thedefendant’ sface wasred from being punched by the victim. Hesaid that the defendant extended
his hand and asked the victim to shake because they were not afraid of each other but that, instead,
the victim knocked the defendant down and punched the defendant’sface. Mr. Atkinssaid Officer
Hooper did not see the fight from his position in the front. He said there was nothing but anger in
the defendant’ sfacewhen hefinally got up. Mr. Atkinssaid the defendant went to lunch but, instead
of eating, threw hisfood away. He said that the defendant went back to the industry building and
that asthevictim got to the door, the defendant came out and started beating him. Hesaid thevictim
was an enforcer for the Gangster Disciples. On cross-examination, he said the defendant did not
show that he was afraid of anyone.

Inmate Darrell Sellerstestified that at the time of the incident, he had known the defendant
for about three months because they worked together at the bal plant. He said that on the morning
of the attack, he was clocking out to go to lunch when he turned around to see the defendant and the
victim fighting. He said both the defendant and the victim threw punches, and the victim knocked
the defendant to the ground. He said the defendant said, “ Joe, why you keep f*****gwith me? |
told you to leave me done. Quit f*****g with me,” and the victim responded by saying, “I f**k
withyouwhen | want to.” He said the victim hit the defendant again, starting another fight, which
lasted two or three minutes. He said both participants threw punches, and the defendant fell or
dlippedtothefloor. He said the defendant got up and told thevictim, “ The Tricor workers are gone.
The police didn’t see nothing. Y ou can see ain’t nobody scared of nobody. We done fought. Let
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thisbeover with.” Hesaid thevictim struck the defendant again, startingathird fight that lasted one
or two minutes. He said the defendant fell to the floor once more, then got up, and left the buil ding.
He said that after each fight, he bdieved the defendant wastrying to end the fighting. He said two
or three officers were in the bal plant by the door during the three fights.

Inmate Sellerstestified that at lunch, the defendant gave hisfood to him and the othersat his
table. He said he saw the victim sitting at his regular table with other members of the Gangster
Disciples, thevictim’sgang. Hedid not know of any problem between the defendant andthe victim
before the fight, the defendant had never told him the defendant feared the victim or the Gangster
Disciples before the fights, and he never saw the defendant or the victim fighting with anyone el se.

On cross-examination, Inmate Sellerstestified that upon returning from lunch and entering
the industry building, inmates returned their identification cards and were frisked. He said that as
he came into the industry building, he saw the defendant going out with aroller pin over his head.
He said helooked out the door and saw the defendant hitting the victim onthe head. He said he saw
the defendant hit the victim three or four times asthe victim lay on the ground. Hesaid the victim
was alot taller and bigger than the defendant. He said that the defendant’ s picture from the day of
the offense revealed an abrasion under his|eft eye.

Inmate Gary Pitman testified that he also worked at the ball plant and had known the
defendant since 1998. He said that when lunch was announced on the day of the offense, he went
toward the time clock and saw that the defendant and thevictim had been fighting. He said hetried
to stop another fight between the defendant and the victim, but the defendant hit the victim in the
mouth, starting a new fight. He said the officers did not know of the fight, and it took the normal
amount of time—ten or fifteen minutes—for the inmatesto go to lunch. He said that he sat with the
defendant at lunch and that the defendant agreed hewasall right. He said he had previously told the
victim to |eave the defendant alone on more than one occasion. On cross-examination, he said the
fights occurred between 11:30 am. and 11:45 am. He said he heard the defendant tell the victim
that they had proven they would fight and were not scared of each other. He said he understood this
to mean that the defendant would not let the victim bully him around anymore.

Inmate Randy Crow testified that he had known the defendant and the victim for only about
aweek at thetime of theincident. Hesaid he had already clocked out and did not see the defendant
and the victim fight before lunch. Hesaid the victim got in linein front of him, and the defendant
yelled to the victim that “if that’s all he had, he was weak.”

Stanley Norris testified that he was an officer in the defendant’s housing pod at West
Tennessee State Penitentiary. He said that in the weeks before the offense, he noticed a change in
the defendant’ s behavior and that the defendant was not socializing in the pod like he normally did.
He said that when asked about it, the defendant said he was having a problem at work. He said that
the defendant was not specific about this problem and that the matter did not seem serious enough
to report. He said he had not had any problems with the defendant and was not aware of any
problems between the defendant and the other guards.
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Tony LeeFulkersontestified that hewasformerly acorrectional officer at theprison and had
worked in the unit that housed both the defendant and the victim. He said that the defendant lived
in pod 3-A and that he thought the victim lived in pod 3-B. He said the defendant cameto him and
asked him what to do about the victim. He said the defendant told him that the victim wanted him
as his boyfriend but that the defendant did not want this relationship. On cross-examination, he
admitted that inmates lie to him regularly and that he did not know if the defendant’ s complaint
about the victim wastrue. He said that he told the defendant about the grievance procedure and to
whom he should talk but that the defendant never requested to be moved.

Johnny Hamby testified that heisasupervisor at the Wilson ball plant. He said the defendant
had worked there eight months and was a hard worker. He said he had not seen the defendant
involved in any fights. The defendant and the victim both operated automatic tape machines about
twelve feet apart. Open rollers connected two conveyor belts, but he did not know that two of the
roller pins were not secure. He said one pin near the defendant’s workstation and one near the
victim’' s workstation were loose and could be removed. The pin close to where the victim worked
had not been removed. He said heis on the plant floor “ pretty well” all the time but admitted the
plantisvery large. Hedenied that aninmate could beattacked on the open floor of the plant without
his knowledge but said an attack could possibly occur behind the stacks of empty boxes before they
were broken down. He said that if afight were to occur, the other inmates would start yelling. He
admitted that if theinmates did not yell, then something could happen that he might not know about.
He said that he hands out the tools — two box knives, five pairs of scissors, and one band tightener
— and that each tool is assigned to an inmate based on his specific job. He said the tools are not
checked in when inmates go to the bathroom, but the inmates must turn their toolsin before going
to lunch.

Lieutenant Russell Keedler testified that while working in Internal Affairs, he investigated
gangs, including the Gangster Disciples. After reviewing his report, he said he investigated the
victim in 1995 for directing other inmates to assault an inmate named Nelson. The victim was
placed in maximum security at thetime. On cross-examination, he said that although hecould only
vagudy remember the victim, he did not believe the victim went to court over the assaullt.

Barbara Scoley, aclerk in the prison’ s records office, produced the victim’ s prison records.
Thevictim’s TDOC admission assessment sheet reveal ed that the deaf victim had problemsrdating
to other inmates and wasinvolved in several fights. A TDOC disciplinary report and an involuntary
administrative segregation placement report disclosed that in 1995, the victim was involved in an
assault of another inmate and was placed in involuntary administrative segregation asaresult of the
attack. Another TDOC disciplinary report stated that in April 2000, six members of the Gangster
Disciples, including the victim, assaulted another inmate.

Based upon this testimony, the jury convicted the defendant of second degree murder.



. SUFFICIENCY OF THE EVIDENCE

Thedefendant contendsthat the evidenceisinsufficient to support his second degree murder
conviction because the proof showsthat he acted in self-defense. He also argues that the evidence
is not sufficient to support a finding that he knowingly killed the victim but, instead, shows the
existence of adequate provocation for thekilling. The state argues that the evidence is sufficient to
support his conviction. We agree with the state.

Our standard of review when the sufficiency of the evidence is questioned on appeal is
“whether, after viewing the evidencein thelight most favorableto the prosecution, any rational trier
of fact could have found the essential elements of the crime beyond a reasonable doubt.” Jackson
v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789 (1979). We do not reweigh the evidence but
presumethat the jury hasresolved all conflictsin the testimony and drawn all reasonable inferences
from the evidencein favor of the state. See Statev. Sheffield, 676 S.\W.2d 542, 547 (Tenn. 1984);
Statev. Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978). Any questions about witness credibility were
resolved by the jury. See Statev. Bland, 958 S.W.2d 651, 659 (Tenn. 1997).

A conviction for second degree murder requires proof that the defendant unlawfully and
knowingly killed another. See Tenn. Code Ann. 88 39-13-201, -210(a)(1). A person actsknowingly
with respect to a result of the person’s conduct when the person is aware that the conduct is
reasonably certainto causetheresult. Tenn. Code Ann. 8 39-11-302(b). Tennessee s self-defense
statute, Tenn. Code Ann. § 39-11-611(a), provides as follows:

A person is justified in threatening or using force against
another person when and to the degreethe person reasonably believes
the forceisimmediately necessary to protect against the other’s use
or attempted use of unlawful force. The person must have a
reasonabl e belief that thereisan imminent danger of death or serious
bodily injury. The danger creating the belief of imminent death or
serious bodily injury must be real, or honestly beieved to be real at
the time, and must be founded upon reasonable grounds. Thereisno
duty to retreat before a person threatens or uses force.

The state has the burden of negating any defense raised by supporting evidence. See Tenn. Code
Ann. § 39-11-201(a)(3).

The defendant contends that the evidence shows that he acted in self-defense because he
reasonably believed the force he used was necessary to protect himself from the victim, who had
threatened to rape him and had assaulted him just before the offense. He claims that he and the
victim were confined together and that he would not have been able to flee if the victim attacked
him. In response, the state points to the abundance of evidence refuting self-defense, including the
victim being unarmed; testimony that the defendant wasnot afraid of thevictim; and the defendant’s
retrieving ametal roller pin, crossing the building, and striking the victim repeatedly.
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We believe the evidence is sufficient to warrant the jury’ srejection of sdf-defense because
the defendant did not have a reasonable belief that force was immediately necessary to protect
himself. Although the victim instigated three fights with the defendant before lunchtime, the
defendant’ sbeating of the victim occurred an hour after these fights at atime when the victim posed
no immediate threat to him. Inmate Gary Pitman testified the fights between the defendant and the
victim occurred between 11:30 am. and 11:45 am. Officer Jason Hurst testified that the inmates
go to eat around 11:45 a.m. and have about one hour to eat. According to Officers Hurst and
Hooper, the attack on the victim occurred about 12:45 or 12:47 p.m., asthe inmates werereturning
fromlunch. Nurse Stephanie Maxwell testified that shewas called to the scene of the attack at 12:45
p.m. Taken in the light most favorable to the state, approximately one hour passed from the time
of the fights to the time the defendant besat the victim with a metal roller pin. The evidence also
showsthat at the time the defendant attacked him, the victim wasunarmed. Although thedefendant
claims that the victim flashed something in his coat inside abrown bag at him, he admitted he did
not know that it was aweapon. Officer Hurst testified that inmates were searched for utensils and
contraband as they left the dining area.

The defendant also claims that the victim threatened to rape him after they entered the
industry building and grabbed his buttocks shortly before he killed him. After lunch, the defendant
traveled 193 feet to theindustry building and an additional 84 feet inside theindustry buildingto the
location of theroller pin. The defendant wassearched by Officer Hooper ashe entered the ball plant.
Then, the defendant, passing Officer Hooper again, ran back to the door leading to the outside of the
industry building where the victim was standing. Officer Hooper testified that there was no threat
to the defendant as he ran out of the building with the roller pin. Furthermore, the defendant
repeatedly struck the victim with a meta roller pin, continuing to hit the victim even after he had
fallen to the ground. Thejury could have rationally concluded that the defendant responded with
moreforcethan wasnecessary to protect himself. Although the defendant contendsthat hisfear that
thevictimwould rape him wasreasonabl e, Johnny Hamby testified that hewason the ball plant floor
nearly al the time and that it was unlikely that an inmate could be attacked without him knowing
about it. The credibility and weight to be given to awitness' s testimony are issues to be resolved
by thetrier of fact. See State v. Pappas, 754 S.W.2d 620, 623 (Tenn. Crim. App. 1987). Therewas
ample evidence for the jury to reject the defendant’ s claim of self-defense.

Thedefendant also summarily contendsthat evenif thejury properly rg ected hisself-defense
claim, it should have convicted him of voluntary manslaughter rather than second degree murder
because the proof shows the victim caused adequate provocation to lead him to act irrationaly.
Voluntary manslaughter is “the intentional or knowing killing of another in a state of passion
produced by adequate provocation sufficient to lead a reasonable person to act in an irrational
manner.” Tenn. Code Ann. 8 39-13-211(a). Viewed in the light most favorable to the state, the
evidence supportsthe jury’ sfinding that the defendant unlawfully and knowingly killed thevictim.
The defendant walked to the conveyor belt inside theindustry building, retrieved ametal roller pin,
and ran out of the building. Asthe defendant |eft the building, he struck the victim seven or eight
times with the roller pin, three or four times after the victim had fallen to the ground. As the
defendant struck the victim, he repeatedly ydled for the victim to die. Corporal Bryan Fiedler and
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Investigator Joseph Vernon testified that there were itemsin the industry building more accessible
than the roller pin that could be used as weapons We believe that arational jury could have found
that the defendant beat the victim knowing that his conduct was reasonably certain to cause the
victim’'s death. We note that the trial court instructed the jury on voluntary manslaughter, but the
jury believed that the defendant knowingly killed the victim without adequate provocation.
“Whether theactsconstitutea‘ knowingkilling’ (second degree murder) or akilling dueto* adequate
provocation’ (voluntary mansl aughter) isaquestionfor thejury.” Statev. Johnson, 909 S.\W.2d 461,
464 (Tenn. Crim. App. 1995). We concludethat the evidenceissufficient to support the conviction.

II. DENIAL OF CONTINUANCE

Asapart of his sufficiency argument, the defendant contends in passing that the trial court
erroneously denied his request for a continuance to secure proof of the victim's prior acts of
violence. He argues that the victim’'s satus as a convicted violent rapist was a character trait
essentid to his clam that he acted in sdf-defense because the victim was threatening to rgpe him.
See Tenn. R. Evid. 405(b) (providing that proof of specific instances of a person’s conduct are
admissiblein cases “in which character or atrait of character of aperson isan essential element of
acharge, claim, or defense’). He assertsthat this evidence was admissible to corroborate histheory
that the victim was the first aggressor. The state contends that the defendant has waived this issue
by failing toincludeit in hisnew trial motion. It also arguesthat he hasfailed to show that thetrial
court abused its discretion in denying the continuance, pointing out that the defendant presented
evidence of the victim’s gang-related violencewhile incarcerated to corroborate his theory that the
victimwasthe first aggressor. It assertsthat the defendant has failed to show or even to argue that
the granting of the continuance would have resulted in a different outcome at trial.

On May 3, 2001, the defendant moved for a continuance of the May 30, 2001 trial date,
arguing that the penitentiary had hindered his investigation requiring defense counsel to seek court
ordersfor discovery and that he needed to i nvestigate apossible sanity or competency issue. On May
5, 2001, the court ordered that the defendant’ s atorney and investigator be allowed to examine the
victim’'s institutional file. On May 23, 2001, the trial court granted the defendant’s motion for a
continuance based upon a showing of good cause and ordered that the trial be continued to October
8, 2001. On October 5, 2001, the defendant filed an ex parte motion for a continuance and
supporting affidavit alleging that the defense needed additional time to find the deceased victim’'s
prior rape and assault victims and to interview them about the deceased victim’s grabbing of their
buttocks prior to hisattacking them. Theaffidavit stated that on September 12, 2001, defendant told
defensecounsel that the victim grabbed hisbuttocks just before the defendant ran into thework area
and secured the roller pin. It aleged that counsel had only the previous day located this court’s
opinioninthevictim’sconvicting case, Statev. Williams, 920 S.W.2d 247 (Tenn. Crim. App. 1995),
and needed additional time to travel to Nashville and examine the appellate record in that case.
Following ahearing on that same day, October 5, 2001, the trial court entered an order denying the
motion. It found that the opinion in the deceased victim’s case had been a matter of public record
since 1995, that it had already granted one continuance in the case, that the defendant did not know
any of thedeceased svictimsor alleged actionsbefore the offense, and that thelikelihood of gaining
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admissible evidence from the victims of the deceased was small. The defendant did not raise the
denial of this specific continuance request in his motion for anew trial.

The defendant’ sfailure to rase the issue in his motion for anew trial precludes our review
of thisissue, subject to our noticing plain error. See T.R.A.P. 3(e) (providing that grounds upon
which a new trial are sought but which are not raised in a motion for new trial will be treated as
waived on appeal), 36(a) (providing that relief is not required for a party who failed to take
reasonably availableaction to prevent or nullify an error). Thegranting of acontinuancerestswithin
the sound discretion of thetrial court. Moorehead v. State, 219 Tenn. 271, 274-75, 409 SW.2d 357,
358 (1966). We will reverse the denia of a continuanceonly if thetrial court abused its discretion
and the defendant was prejudiced by thedenial. Statev. Morgan, 825 S.W.2d 113, 117 (Tenn. Crim.
App. 1991). Inorder to show preudice, the defendant must demonstrate that adifferent result might
reasonably have been reached if the trial court had granted the continuance. Id. In Moorehead, our
supreme court stated that the trial court’s exercise of discretion will not be disturbed on appeal
“unless something is developed in the after trial to show that the defendant might have been
prejudiced in some way by the refusal to grant a continuance.” 219 Tenn. at 275, 409 SW.2d at
358-59.

In the present case, thetrial court’sdenial of acontinuance was not error. Asthetrial court
noted, this court’s opinion in the victim's case was filed in 1995. In examining the sufficiency of
the evidence, the Williams opinion notes that the deceased victim assaulted three women by
grabbing their buttocks on the evening before the offense. Furthermore, as the state notes, the
defendant was required to offer any helpful witnesses whom he would have presented at trid at a
hearing on his new trial motion. Thus, the defendant has failed to show how he was prejudiced by
thetrial court’ sdenial of hisrequest for acontinuance. Wediscern no plain error and declineto fault
thetrial court’s exercise of discretion.

[11. SENTENCE

The defendant contends that the trial court erroneously sentenced him as a career offender
because his conviction for first degree murder and four convictions for Class A felonies stemmed
from asingle course of conduct in December 1991. Hearguesthat the statefailed to provethat these
convictions caused or threstened bodily injury. The state contends that the trial court properly
sentenced the defendant as a career offender. We agree with the state.

At the sentencing hearing, the state introduced certified judgments along with ther
corresponding indictments relating to the defendant’ s convictions pursuant to guilty pleas for four
offenses occurring on December 11 through 12, 1991: Thefirst degree murder of SandraFaye Hill;
the attempted first degree murder, a Class A fony, of Latonya Hill; and two counts of especidly
aggravated kidnapping, a Class A felony, of Sandra Faye Hill and Anna Faye Hill. With respect to
the especially aggravated kidnapping of Anna Faye Hill, the four count indictment charges two
countsof especially aggravated kidnapping based upon the victim’ s age being less than thirteen and
two additional counts of that offense based upon the defendant’s use of a deadly weapon, a pistol.
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Likewise, thefour count indictment relating to the especia ly aggravated ki dnapping of Sandra Faye
Hill chargestwo counts based upon serious bodily injury to the victim and two based upon the use
of adeadly weapon, a pistol. Neither judgment for especially aggravated kidnapping indicates to
which count of the indictment the defendant pled.

Thetrial court found that the defendant wasacareer offender because of hisprior convictions
for first degree murder and three additional Class A felonies. It declined to consider these offenses
to beasingle course of conduct becauseit found that the actsresulted in or threatened bodily injury.
It determined that even if it were to consider the especially aggravated kidnapping and first degree
murder of Sandra Faye Hill to be a single course of conduct, the defendant still had sufficient prior
convictions to qualify as a career offender. Although it noted that it did not have to weigh the
enhancement and mitigating factorsin order to impose the maximum sentencefor a career offender,
seeTenn. Code Ann. §40-35-108(c), thetrial court applied thefollowing enhancement factors: (1),
that the defendant had a history of criminal convictions or behavior beyond that necessary to
establish hisrange; (5), that he treated the victim with exceptional cruety during the offense; (8),
that he had a previous history of unwillingness to comply with the terms of release into the
community; and (10), that he had no hesitation in committing an offensewhen a high risk to human
life existed. Tenn. Code Ann. § 40-35-114 (Supp. 2001) (amended 2002)." It found that no
mitigating factors applied and imposed asixty-year sentence, themaximum intherange. It observed
that the defendant was statutorily required to serve one hundred percent of his sentence as aviolent
offender. See Tenn. Code Ann. § 40-35-501(i)(1)-(2)(B). Finally, thetrid court ordered that the
defendant’ s present sentence run consecutively to the life sentence he was serving a the time of the
offense, finding him to be adangerous offender with an extensive criminal record. See Tenn. Code
Ann. § 40-35-115(2), (4).

Appellate review of sentencing is de novo on the record with a presumption that the trial
court’ s determinations are correct. Tenn. Code Ann. 8 40-35-401(d), -402(d). Asthe Sentencing
Commission Commentstothese sections note, the burden isnow on the appealing party to show that
the sentencing is improper. This means that if the trial court followed the statutory sentencing
procedure, made findings of fact that are adequately supported in the record, and gave due
consideration and proper weight to the factors and principles that are relevant to sentencing under
the 1989 Sentencing Act, we may not disturb the sentence even if adifferent result were preferred.
State v. Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991).

In conducting our de novo review, we must consider (1) the evidence, if any, received at the
trial and sentencing hearing, (2) the presentence report, (3) the principles of sentencing and
arguments as to sentencing alternatives, (4) the nature and characteristics of the criminal conduct,
(5) any mitigating or statutory enhancement factors, (6) any statement that the defendant made on

1The legislature’s 2002 amendment to Tenn. Code Ann. § 40-35-114 added asthe new enhancement factor (1)
that the “offense was an act of terrorism” but changed the existing enhancement factors only in increasing their
designating number by one.
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hisown behalf, and (7) the potential for rehabilitation or treatment. Tenn. Code Ann. §8840-35-102,
-103, -210; see Ashby, 823 SW.2d & 168; State v. Moss, 727 S.W.2d 229 (Tenn. 1986).

Inthe present case, thetrial court sentenced the defendant asacareer offender. Tofall within
this classification, a defendant must have at “least three (3) Class A or any combination of four (4)
Class A or Class B felony convictionsiif the defendant’s offenseisa Class A or B felony.” Tenn.
CodeAnn.840-35-108(a)(2). Inapplyingthisstatute, convictions*for multiplefel oniescommitted
as apart of asingle course of conduct within twenty-four (24) hours constitute one (1) conviction
for the purpose of determining prior convictions;, however acts resulting in bodily injury or
threatened bodily injury to the victim or victims shall not be construed to be a single course of
conduct.” Tenn. Code Ann. § 40-35-108(b)(4). The defendant, convicted of a Class A felony,
arguesthat he does not have the required qualifying offensesto be a career offender because thetwo
especidly aggravated kidnappings, themurder and attempted murder occurred during asingle course
of conduct on December 11-12, 1991. He assertsthat thestate presented no proof that the especially
aggravated kidnappings or the attempted murder caused or threatened bodily injury to the victims.

Initidly, we notethat acertified judgment of aprior felony convictionisprimafacieevidence
of the facts contained therein. Tenn. Code Ann. § 40-35-202(a). Unquestionably, the defendant’s
conviction for the first degree murder of Sandra Faye Hill is a conviction that resulted in bodily
injury to the victim. Likewise, we believe that his conviction for attempted first degree murder at
the very least threatened bodily injury to the victim, Latonya Hill. “A person commits criminal
attempt who, acting with the kind of cul pability otherwise required for the offense:”

(1) Intentionally engages in action or causes a result that would
constitute an offense if the circumstances surrounding the conduct
were as the person believes them to be;

(2) Actswithintent to cause aresult that isan element of the offense,
and believesthe conduct will cause the result without further conduct
on the person’s part; or

(3) Acts with intent to complete a course of action or cause a result
that would constitute the offense, under the circumstances
surrounding the conduct as the person believes them to be, and the
conduct constitutes a substantial step toward the commission of the
offense.

Tenn. Code Ann. 8 39-12-101(a). Thedefendant’ sattempting the premeditated, first degree murder
of Latonya Hill under any of these three subsections would threaten bodily injury, i.e., death.

Finally, although the record does not reveal whether the defendant’ s especially aggravated

kidnapping conviction relating to Sandra Faye Hill was aggravated by her serious bodily injury or
his use of a deadly weapon, both remove the conviction from the twenty-four-hour merger rule.
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Serious bodily injury by definition encompasses bodily injury. Tenn. Code Ann. § 39-11-106(34).
With respect to the use of adeadly weapon, this court has held that agreat potentia for bodily injury
necessarily exists whenever a deadly weapon is used. State v. Nix, 922 SW.2d 894, 903 (Tenn.
Crim. App. 1995) (holding that factor (16) should not be applied to enhance an especially aggravated
robbery conviction becauseit encompasses an el ement of the offense). Thus, thejudgments support
the trial court’s finding that the defendant has three convictions of Class A or higher that resulted
in or threatened bodily injury to a victim. Although the triad court surmised that the especially
aggravated kidnapping convictionrelating to SandraFayeHill and thefirst degreemurder conviction
could constituteasinglecourse of conduct becausethey relateto the samevictim, the plain language
of section 40-35-108(a)(4) contempl atesthat the acts could cause or threaten bodily injury toasingle
victim. We conclude that the trial court properly sentenced the defendant as a career offender.

Based upon the foregoing and the record as awhole, we affirm the trial court’ s judgment of
conviction.

JOSEPH M. TIPTON, JUDGE
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