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OPINION

The defendant pleaded guilty to the August 26, 2001 second-degree murder of Ms.
Trinkle. Although the transcript of the plea submission hearing is not in the appellate record, the
presentence report and the evidence introduced at the sentencing hearing adequately reveal the
known circumstances of the homicide. A neighbor found the defendant standing nude in hisyard,
washing blood from his body with awater hose. The defendant told the neighbor that he had killed
thevictim. Insidethe house, the neighbor found the victim lying in the floor with her throat cut and
aknife protruding from her chest.

The autopsy revealed that the victim suffered acut on the front and both sides of her
neck, a portion of which was nearly an inch deep; various stab wounds, some of which were nearly
five inches deep and perforated the right lung and pulmonary artery; strangulation injuries to the



neck; various cuts, abrasionsand bruiseson her face and body; and multiple bilateral fracturesof the
ribs. The defendant maintained that he was intoxicated at the time of the offense.

Facing anindictment for first-degree, premeditated murder, the defendant submitted
aplea-bargained guilty pleato second-degree murder and agreed that thetrial court would determine
the length of his Range| sentence. Following a sentencing hearing, the court found that the severity
of thedefendant’ sactions substantial ly outwei ghed the defendant’ sclaim that vol untary intoxication
should mitigate the sentence. The court imposed a23-year sentence to be served in the Department
of Correction.

The defendant was 42 years of age at the time of sentencing and has atwelfth-grade
education. Hisprior criminal history includestwo fel oniesand approximately nineteen misdemeanor
convictions. Of the latter, eleven were dcohol-related offenses, and four were assault offenses.

When an accused challenges the length, range, or manner of service of a sentence,
this court has the duty to conduct a de novo review of the sentence with a presumption that the
determinations made by thetrial court are correct. Tenn. Code Ann. 8§ 40-35-401(d) (1997). This
presumption is "conditioned upon the affirmative showing in the record that the trid court
considered the sentencing principles and all relevant facts and circumstances.” State v. Ashby, 823
S.W.2d 166, 169 (Tenn. 1991).

In conducting a de novo review of a sentence, this court must consider: (@) the
evidence, if any, received at the trial and sentencing hearing; (b) the presentence report; (c) the
principles of sentencing and arguments as to sentencing alternatives;, (d) the nature and
characterigticsof thecrimina conductinvolved; (e) any statutory mitigating or enhancement factors,
(f) any statement that the defendant made regarding sentencing; and (g) the potential or lack of
potential for rehabilitation or treatment. Tenn. Code Ann.§840-35-102(1997),-103(1997), -210(B)
(Supp. 2002); Sate v. Smith, 735 SW.2d 859, 863 (Tenn. Crim. App. 1987).

Defendant was convicted of second-degree murder, a Class A felony. See Tenn.
Code Ann. §39-13-210(a)(1), (b) (1997). The sentence for aRange| offender convicted of aClass
A felony is between fifteen and twenty-five years. 1d. 8 40-35-112(a)(1) (1997). The presumptive
sentence for aClass A felony isthe midpoint of the rangeif there are no enhancement or mitigating
factors. 1d. § 40-35-210(c) (Supp. 2002). If the court finds that enhancement and mitigating factors
are applicable, the court must begin with the midpoint and enhance the sentence to appropriately
reflect the weight of any statutory enhancement factors, and then the court must reduce the sentence
to appropriately reflect the weight of any mitigating factors. See Sate v. Chance, 952 S.W.2d 848,
850-51 (Tenn. Crim. App. 1997).

In the present case, thetrial court made essentially onefinding — that the severity of
the defendant’ s actions “ go way past anything that would mitigate” the sentence. Based upon that
finding, the court enhanced the sentence from the presumptive sentence of 20 yearsto a sentence of
23 years. Thus, the court appears to have enhanced the sentence based upon the nature and
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circumstances of the offense. Although the trial court is authorized to consider the nature and
circumstancesof the offensein making its sentencing determinations, see Tenn. Code Ann. 8§ 40-35-
210(b)(4) (Supp. 2002), the length of the sentence should be based upon statutorily enumerated
enhancement factors, seeid. § 40-35-114 (Supp. 2002); Sate v. Anderson, 985 S.W.2d 9, 20 (Tenn.
Crim. App. 1997). Inthissituation, wedo not accord thelower court’ s sentencing determination the
presumption of correctness.

Neverthel ess, the sentence of 23 yearsin the Department of Correction is more than
adequately supported intherecord. Asafunction of our denovo review, wehold that thefollowing
enhancement factorsapply: Thedefendant hasaprevioushistory of criminal convictionsor criminal
behavior in addition to that necessary to establish the appropriate range, Tenn. Code Ann. § 40-35-
114(2) (Supp. 2002), and he treated the victim with exceptional cruelty, id. § 40-35-114(6) (Supp.
2002). Thevictim was strangled, viciously beaten and stabbed, and her head was nearly severed by
a brutal cut to her neck. These enhancement factors are entitled to significant weight, and they
overwhelm any claim of mitigation based upon voluntary intoxication. See State v. Gary Thomas
Moore, No. 01C01-9711-CC-00545 (Tenn. Crim. App., Nashville, Oct. 2, 1999) (voluntary
intoxication is excluded from the scope of mitigating factor (8) (Tenn. Code Ann. § 40-35-113(8)
(1997)); Satev. Robert McPherson, Jr.,No.5(Tenn. Crim. App., Jackson, June7, 1989) (declining
to apply voluntary intoxication in mitigation of sentence).

Thus, based upon the record before us, we have no hesitation in affirming the
sentence of 23 years.

JAMES CURWOOD WITT, JR., JUDGE



