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After athorough review of therecord and the applicablelaw wefind noreversibleerror. The
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OPINION

Factual Background

Although the defendant does not contest the sufficiency of the evidence against him, abrief
synopsis of such evidenceis necessary for a complete understanding of this case.



The defendant and thevictimin this case, Ms. Stacy Robinson, were married in the summer
of 1997. A son was born to the couple in November of that same year. In the spring of 1998 the
coupl e separated and became quarrelsome over custody and visitation issues involving their child.
During this period the defendant complained to at least three (3) witnesses that he was upset over
hiswife srefusalsto let him see hisson. The defendant referred to his wife with vulgar namesand
asked these witnesses if they knew how he could get rid of Ms. Robinson.

Eventud ly, thedefendant solicited Daniel Jonestokill Ms. Robinson. Thedefendant offered
Jones a car and a CD player to murder Ms. Robinson. Jones agreed and the defendant furnished
Joneswithamap to Ms. Robinson’ sresidence aswell asadiagram of thetrailer which wasoccupied
by anumber of peopleindicating whereeachindividual slept. Thedefendant took Jonestothetrailer
and showed him how to get inthetrailer without being seen. Before Jones could commit the murder
he was arrested on murder charges.

On November 29, 1998, the woman with whom the defendant had shared an apartment since
hisseparation, Ms. Toni Hill, visited aneighbor whilethe defendant, M s. Robinson and the coupl€e’ s
son all metinthe apartment shared by the defendant and Ms. Hill. Eventualy, the neighbor and Ms.
Hill returned to the defendant’ s apartment where the defendant told the neighbor that Ms. Robinson
had left so that he could spend some time alone with his son. Later that evening the neghbor
observed both the defendant and M s. Hill struggling to get alarge box through the breeze way of the
apartment building. The neighbor observed what appeared to be black curly hair inside the box.

On December 12, 1998, fishermen found the body of Ms. Robinson in the Tennessee River.
Her neck and hands had been duct taped. The cause of death was strangulation.

The defendant testified that during the November 29 visit by Ms. Robinson and the couple’'s
son he and his ex-wife argued over whether the child could spend the night with the defendant and
Ms. Hill. During the argument the defendant pushed Ms. Robinson causing her to hit abedpost and
rendering her unconscious.

The defendant heard aknock a the door and went to answer it, leaving Ms. Hill alone with
the unconscious Ms. Robinson. After about ten (10) minutes he returned to the bedroom where he
found Ms. Robinson’s lifeless body |eaning on the bedroom dresser with a belt around her neck.
According to the defendant, he and Ms. Hill then stuffed M's. Robinson’ sbody in abox and dropped
it in the Tennessee River.

Redacted Statement of Toni Hill

The defendant complainsthat thetrial court erred in denying his motion to admit aredacted
version of two (2) statements given to police by Toni Hill. We must respectfully disagree.

On March 30, 1999, Ms. Hill madetwo (2) statementsto the police. Inthefirst of these she
stated that she and the defendant had never talked about having someone kill Ms. Robinson. Ms.
Hill recounted that on November 29, 1998, she found Ms. Robinson lying unconscious on the
bedroom floor of her apartment. She said that the defendant then strangled Ms. Robinson to death.
In her second statement Ms. Hill admitted that she knew the defendant wanted hiswifekilled. Ms.
Hill reiterated that she found Ms. Robinson on the bedroom floor unconscious with her hands and
feet bound in duct tape. According to Ms. Hill the defendant got a belt and started to strangle Ms.
Robinson when there was aknock at the door. While the defendant was gone Ms. Robinson started
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to regain consciousness and make noise. Ms. Hill then pulled on the belt to quieten Ms. Robinson.
When the defendant returned he took over pulling thebelt for the “ couple of minutes’ it took to kill
Ms. Robinson.

At trial the defendant sought to have the trial court admit into evidence only the part of the
first statement where Ms. Hill said that she and the defendant had not talked about killing Ms.
Robinson. The defendant al so sought admission of the portion of the second statement wherein Ms.
Hill stated that she had pulled on the belt while the defendant was answering the door. The State
objected insisting that if Ms. Hill’ s statements were to be admitted they should be admitted in their
entirety. Thetrial court ruled that introduction of these statements redacted in this manner would
mislead the jury asto the actual substance of Ms. Hill’s admissions to the police.

The defendant asserts that this evidentiary ruling deprived him of due process of law by
denying him the opportunity to convince the jury that Ms. Hill had admitted that she, not the
defendant had killed Ms. Robinson. In support of this assertion the defendant cites Chambers v.
Mississippi, 410 U.S. 284, 93 S. Ct. 1038, 30 L. Ed. 2d 297 (1973).

In Chambers the United States Supreme Court held that a state may not enforce its hearsay
and witnessvoucher ruleinaway that preventsthe defensefrom eliciting trustworthy testimony that
someone other than the defendant committed the offense in question. The Court found that such a
mechanistic application of these evidentiary rules undermined the truth finding process of thetrial
and therefore violated the due process clause of the Fourteenth Amendment to the United States
Constitution. Chambers, 410 U.S. at 302.

Thedefendant’ sargument in this case would stand the holding in Chambersonitshead. The
redacted version of Ms. Hill’ s statement offered by the defense would |ead anyone to conclude that
Ms. Hill, rather than the defendant, had killed Ms. Robinson. However, thiswasnot the actual thrust
of Ms. Hill’s gatements at all. When read intheir entirety the statements clearly place the primary
responsibility for Ms. Robinson’ s death on the defendant.

Tennessee Rule of EvidencelO6 provides:

Writingsor recor ded statements- Completeness. - Whenawriting
or recorded statement or part thereof is introduced by a party, an
adverse party may require the introduction at that time of any other
part or any other writing or recorded statement which ought in
fairness to be considered contemporaneously with it.

TennesseeR. Evid. 106. Thisrulereflectsthe concern for fairnessthat thetrier of fact be permitted
to accessrelated information in astatement without being mislead by hearing only sel ected portions
of thestatement. Statev. Keough, 18 SW.3d 175, 182 (Tenn. 2000). Enforcement of thisrule under
thefacts of this case does not undermine the fact finding process asdid the rulein Chambers. Quite

1I n his brief the defendant asserts that other comments made by Ms. Hill in these statements should also have
been admitted into evidence. However, the defendant’ s motion only sought admission of the statementsredacted in the
manner described above. The trial court specifically ruled that it was ruling only on the redacted version of the
statements contained in the motion. The court never reached the i ssue of whether some other less misleading redaction
would be acceptable.
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the contrary, enforcement of this so-called “rule of completeness’ enhancesthe integrity of the fact
finding process. I1d. Under these circumstancesthetrial court properly denied the defense request to
introduce only selected portions of Ms. Hill’ s statement.

The Motion to Sever

The defendant complainsthat thetrial court erred in denying hismotion to sever for trial the
first degree murder count and the solicitation to commit first degree murder count in the indictment.
We must disagree.

Tennessee Rule of Criminal Procedure 14(b)(1) provides:

If two or more offenses have been joined or consolidated for trial
pursuant to Rule 8(b) the defendant shall have aright to severance of
the offenses unlessthe offenses are part of acommon schemeor plan
and the evidence of one would beadmissibleupontrid of the others.
Tenn. R. Crim. P. 14(b)(2).
There are three types of common scheme or plan evidence recognized in Tennessee:

Q) offensesthat reveal adistinctive design or are sosimilar asto
constitute “signature” crimes: (2) offenses that are part of a
larger, continuing plan or conspiracy; and (3) offensesthat are
al part of the same criminal transaction.

State v. Shirley, 6 S.\W.3d 243, 248 (Tenn. 1999). Moreover, atria judge’s decision with respect
to amotion for severance of offenses based on alack of common scheme or plan evidence is one
entrusted to the sound discretion of the judge and will not be reversed on apped absent an abuse of
that discretion. 1d. at 245.

In the instant case, according to Daniel Jones, the defendant told Jones that he wanted
someone to kill hiswife, and Jones agreed to do it. Jones was to be compensated with a car and a
CD player. Jones testified that he agreed to kill Ms. Robinson because he needed the car, but he
stated that he never really intended to kill her.

Had the solicitation to commit first degree murder count and the first degree murder count
been tried separately, Daniel Jones's testimony would have been admissible in the first degree
murder trial as evidence of premeditation. See Tenn. R. Evid. 404(b) (“ Evidence of other crimes,
wrongs, or acts is not admissible to prove the character of a person in order to show action in
conformity with the character trait. It may, however, be admissible for other purposes.”); Shirley,
6 SW.3d at 248 (“[W]hen offenses alleged to be parts of acommon scheme or plan are otherwise
relevant to a material issue at trial, then Rule 404 will not bar their admissibility into evidence”).
That evidence would have shown that the defendant developed a plan to kill his wife, Stacy
Robinson. Under the State’ s theory, when Daniel Jones failed to execute that plan, the defendant
himself killed hiswife. Therefore, the offenses were part of alarger, continuing plan to kill Ms.
Robinson. Because the two offenses were part of a common scheme or plan and because the
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evidence of the solicitation would be admissible in the murder prosecution, the trial court properly
exercised its discretion in denying the severance motion.

Admission of Photographs

The defendant complains that the trial court erred in admitting over his objection two
photographs of the body of Stacy Robinson asit wasfound by fishermen. These photographswere
admitted as Exhibits 8 and 12 at trial. However, they have not been included in the record before
uson apped. The appellant has the burden of presenting this court with arecord that conveysafair
and accurate account of what transpired with respect to the issues raised on appeal. Tenn. R. App.
P. 24(b); Statev. Thompson, 36 S.W.3d 102, 108 (Tenn. Crim. App. 2000). Without aproper record
this court is precluded from considering the affected issue and must presume the trial court acted
properly. Inthe case of photographs this court cannot gauge their probity, their potential for unfair
prejudice, or anything else about them without seeing them. Thisissueis therefore without merit.

Consecutive Sentencing

As noted earlier the defendant received a twenty-three-year sentence for the second degree
murder conviction and a nine-year sentence for the solicitation conviction. Thetrial court ordered
the sentences served consecutively based upon the determination that the “ defendant is a dangerous
offender whose behavior indicates little or no regard for human life, and no hesitation about
committing a crime in which therisk to human lifeishigh.” Tenn. Code Ann. § 40-35-115(b)(4).

Thedefendant rai sestwo i ssueswith respect to the consecutive natureof hissentences. First,
he maintains that the trial court failed to make the required findings under State v. Wilkerson, 905
SW.2d 933 (Tenn. 1995); i.e., that consecutive sentencing is reasonably related to the severity of
the of fenses committed and necessary to protect the publicfrom further criminal actsby the offender.
Id. at 938. Secondly, the defendant argues that because the trial court could not use as an
enhancement factor that the defendant had no hesitation about committing a crime when therisk to
human lifeis high, the court cannot use this factor in setting consecutive sentences.?

It is true that the trial court failed to make the required Wilkerson findings on the record
before sentencing the defendant to consecutive sentencesasadangerous offender. Neverthel ess, this
Court may uphold consecutive sentencing if we are ableto make the Wilkerson determinationsfrom
therecord on appeal. See Statev. DaronopalisR. Sweatt, No. M 1999-2522-CCA-R3-CD, 2000 WL
1649502, at *9-*10 (Tenn. Crim. App. at Jackson, Nov. 3, 2000).

In the instant case the defendant tried to get someone dseto kill Ms. Robinson. He offered
Mr. Jonesacar and a CD player to carry out the murder. Such amurder for hire, had it taken place,
is an aggravating factor used to set such murders apart as deserving of the death penalty in
appropriatefirst degree murder cases. See Tenn. Code Ann. 8 39-13-204(i)(4). Thus, the defendant

2Tennessee Code Annotated section 40-35-114(11) provides that this is a factor for the enhancement of
sentences. However, this element isinherent in second degree murder and cannot be used as an enhancement factor.
Statev. Belser, 945 S\W.2d 776 (Tenn. Crim. App. 1996).
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waswilling to procure the commission of acapital offense. Secondly, when Mr. Jonesfailedto carry
out the murder, the defendant himself, with the assistance of his girlfriend, killed Ms. Robinsonin
what appears to be a lengthy and painful manner. Moreover, this was done while the defendant’s
young son was gpparently visiting the defendant. Ms. Robinson’s body was then disposed of as if
it were nothing but inconvenient trash. Under these circumstances we have no hesitation in
concluding that consecutive sentencing is reasonably related to the severity of the offenses and that
the defendant is an individual from whom the public must be protected.

Finally, we note that contrary to the defendant’s assertion on appeal, both the Tennessee
Supreme Court and this Court have held that atrial court may impose consecutive sentences based
upon afinding that the defendant is a dangerous offender even though the court could not apply the
enhancement factor that the defendant had no hesitation about committing a crime when therisk to
humanlifewashigh. Statev. Pike, 978 S.W.2d 904, 927-28 (Tenn. 1998); Statev. Bruce Stevenson,
No. E2000-00805-CCA-R3-CD, 2001 WL 29455, at * 3-* 7 (Tenn. Crim. App. at Knoxville, Jan. 12,
2001). Under the circumstances presented in this case consecutive sentences are appropriate.

Conclusion

In light of the foregoing the judgment of the trial court is AFFIRMED.

JERRY L. SMITH, JUDGE



