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OPINION
EACTS

Around 10:00 p.m. on February 29, 2000, Lyntasha Simmons was inside her apartment at
Nashville’ sParkway Terrace A partmentswhen she heard gunshotsoutside. Shelooked out her door
and saw a person lying on the ground. She had just telephoned the police when an onlooker
informed her that it was her brother, Eugene Simmons, also known as Michael Roach, who had been
shot. Simmons dropped the phone, ran to her brother’ sside, and waited for the policeto arrive. The



victim was transported by ambulance to Vanderbilt Hospital where he died the next day. Metro
Nashville Police Officer Terrence Graves testified that, at 10:08 p.m., he received a dispatch
regarding a shooting at that location. He arrived within a minute, saw that the victim had suffered
gunshot wounds, and secured the scene.

Amelia Patterson testified that she, dong with Paméa Johnson, Tara Johnson, and their
cousin, Gerald Johnson,* was standing on the porch outside of Pamela s apartment on the night of
the shooting.? Pamelawas on her cell phone talking to aperson she referred to as“ Tab” when she,
referringto thevictim, said, “[H]erehegoright here.” Pamelatold Gerald to bring the victim to her
porch. Gerald approached thevictim, whowaswalkingjust afew feet away, and “kind of like shook
him up and brought him over to the porch.” The victim “was refusing, but he finally came over
there,” and Pamela put him on the phone to speak with Tab, who wanted to “talk to him about her
money.” Patterson testified, “All | heard him say was that he was going to give her her money at
11:30.” Patterson said the conversation ended, and “| guessthey had told her that they was on ther
way. They was on the Interstate and she had hung up.” Pamelainformed her that their discussion
concerned “ten-dollars ($10.00) worth of white,” meaning cocaine.

Thevictim proceeded to walk away when Pameda again instructed Gerdd to bring him back
to the porch. Thevictim protested, explaining that he had to go hea up the bag of food that he was
carrying. Pamelaresponded that he could heat it up at her house and, apparently accepting thisoffer,
he began walking toward her porch. Pattersontestified that thevictim “didn’t makeit ontheporch,”
however. At this moment, Tab, accompanied by a man, emerged from the parking area and asked,
“where her mother-fucking money was.” The victim was never given the opportunity to respond to
Tab' sdemand asthe man, who was approximately five or six feet away fromthevictim, pulled agun
from his pocket and shot him. From the witness stand, Patterson identified Tab as the defendant
Tabatha White and the gunman as the defendant Leon Robins. Patterson testified that the police
attempted to question Pamela Johnson the night of the shooting, but she“wasn’t real ly cooperating”
and was “ acting like she was hallucinating.”

Tara Johnson testified that, in the days preceding the murder, Tabatha White asked her to
keep on thelookout for the victim because she had given him “ten-dollars ($10.00) to do something
for her.” She remembered Pamela Johnson talking to White on her cell phone on the night of the
shooting and informing her that the victim was present. She testified that Pamela told Gerald
Johnson to bring the victim to her, which hedid. The victim spokewith White on the telephone and
told her that hewould pay her at 11:30. Asthe victim attempted to leave, Gerald forced himto stay,
and Pamelatold himto heat hisfood at her house. Beforethe victim could enter the house, Tabatha
White and aman approached. Whitesaid “ she wanted her mother-fucking money,” and the* dude”
shot the victim. Tara heard three gunshots fired and ran into the house. She testified that she did

1Because threeof the parties share the same last name, we will refer to these witnesses by their first names. We
intend no disrespect by this usage but do so to avoid continually utilizing their entire names.

2The precise relationship of Pamelaand Tara Johnsonisunclear. At different pointsin the transcript, the two
women are referred to as sisters, stepsisters, and sisters-in-law.
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not see either person’s face, but recognized the voice as that of Tabatha White, even though she
“didn’t really know [her] that much.”

Pamela Johnson testified that the defendants were at her house “[€]ither one or two days
before” the shooting, and Tabatha White gave the victim ten dollarsto procure drugs. Although she
had known White “[f]or about two or three years,” it was her first encounter with Leon Robins.
When thevictimfailed to return with either the drugs or the money, Whitewas* mad” and instructed
Johnson to be on the lookout for him. On the night of February 29, Johnson, standing in her
doorway, spotted the victim and called White on acell phone. Johnson then called the victim over
and put him on the phone with White. The phone cut off and the victim proceeded to leave. She
called White back and had her cousin, Gerald Johnson, bring the victim back to the front of her
house. Momentslater, Robins shot the victim and White said “ something to him about her money.”
Johnson testified that she thought the defendants were “just going to beat him up or something.”

Detective Danny Satterfield of the Metro Police Department testified that, before trial,
Pamel a Johnson had told him that she was inside her house when the shooting occurred and could
not identify the shooter. At Tabatha White's bond hearing, Johnson again stated that she did not
witness the shooting and deni ed making phone callsto White prior to the shooting.

Saying that she had been scared, Pamela Johnson admitted to lying to the police on the night
of the shooting by telling them both that she did not know who shot the victim and that Tabatha
White had not been there, as well as lying at White s bond hearing. According to Johnson, White
had called her and said “just keep the cool and . . . everything will be all right.” At some point,
however, Johnson changed her story and identified both defendants from photographic lineups,
explaining that she “just had to tell the truth” and her “kids don’t need to be having a momma that
IS getting in trouble for something she didn't do.” On cross-examination, it was elicited from
Johnson that the police * coerced” her regarding her testimony. However, neither the details of the
alleged coercion, nor its aleged effect, was reveal ed.

Detective Satterfield testified that, during hisinvestigation, he spokewith Amelia Patterson
who told him that “she was there and witnessed the shooting incident.” On March 9, 2000, he
showed her a photographic lineup of suspects from which she identified Robins without any
uncertainty as the man who shot the victim. From another photographic lineup, she identified
TabathaWhite asthewoman who waswith Robins. That sameday, Detective Satterfield spokewith
Tara Johnson, who also witnessed the shooting, and showed her identical photographic lineups.

Because of the extensive questioning of TaraJohnson’ ssd ectionsfrom themadeand female
photographiclineups, wewill set out the details of thismatter. Therecord on appeal includesacopy
of each, that of the femal es depicting Tabatha White as photograph number 4 and that of the males
depicting Leon Robins as photograph number 6. On the form that corresponds to the malelineup,
sheidentified “Picture No. 4, White, Tabatha’ as* somebody she knew,” explaining, “ Thisis Tab.
Don’'t know if Tab was there.” However, she made no marks on the form corresponding to the



female lineup. Thus, the form that was filled out for the male lineup actually refers to the female
lineup, and no form was filled out by the witness corresponding to the male lineup.

VictoriaShelton, who lived inthe apartment compl ex where the shooting occurred, testified
that, on that night, she was inside her house and overheard Gerald Johnson tell the victim “that he
was going to give him something.” When the victim explained that he would pay him later that
night, Gerald Johnson “kept sayingno.” *“A few seconds, acouple of minutes” |ater, she heard four
gunshots, went outside, and saw thevictimon theground. She saw awhite Chevrolet Cavalier leave
the parking lot, and she said that a “light-skinned male black” usually drove tha particular car.

Harold Overtontestified that helived in Apartment U-166 at the Knollcrest Apartments. On
March 3, 2000, Detective Clifford Mann, responding to an anonymous CrimeStoppers tip, visited
Overton to question him about Tabatha White, who lived in nearby apartment U-162. He told
Detective Mann that he was familiar with White and her occasional visitor, Leon Robins, whom he
identified from aphotographiclineup. A few nightsearlier, according to histestimony, hewitnessed
Robins engaging in the following conversation:

There was [sic] about three or four guys that were talking, and then
one guy walked up and he said Leon, man, . . . they are looking for
you. ... Andthen hesaid, like, well, | don’t give afuck, you know,
there is more than one Leon . . . and then he said besides that, they
don’t know my last name].]

On cross-examination, Overton testified that he was fifteen to twenty feet away from the
conversation and that, although it was dark, the areawas wdl lit by a streetlight.

Dr. Bruce Levy, the Davidson County Medical Examiner, testified that the victim was shot
twice. Onebullet entered the middle of the forehead and the other entered the back of theleft thigh.
Asto the head wound, Dr. Levy concluded that the barrel of the gun was greater than two feet away
whenfired. Based on toxicology tests, hetestified that the victim wasunder theinfluence of cocaine
at the time of the incident.

Cody Sims, customer operations manager for Cricket Communications, acellular telephone
company, testified that Pamela Johnson was a customer on February 29, 2000, and that her cell
phone number was 615-485-5158. Laurie Turner, alegal affairs coordinator for Powertel, another
cellular telephone company, testified that, according to company records, Tabatha White was a
customer on February 29, 2000, and, on that day, three consecutiveincoming callswerereceived on
her cell phone from PamelaJohnson’ s 615-485-5158 phone number. Therespectivetimesfor those
three calls were 9:52, 9:53, and 9:58 p.m.

Marion Tucker testified on behalf of Leon Robins that, on the night of February 29, he,
goparently, was awitness to the confrontation with the victim, saying, “| seen thisfemale come up



[and] assault [the victim] over ten-dollars ($10.00), and | turned around and ran, and that is all |
seen.” He stated that the woman who said “Where my ten dollars at?” was holding a gun.

Robins' sister, Nicole House, testified that she waswith him at their mother’ s house on the
night of the shooting and, when she left “[b]etween 10:15 and 10:30,” he was still there. On cross-
examination, shetestified that, although she had |earned at thepreliminary hearingthetimeand date
of the murder for which her brother had been charged, she did not inform the police that she had
been with him at the time of the killing. Martinigue Robins, another sister of the defendant, also
testified that, on the night of the murder, he still was at their mother’ s house when she departed,
sometime “close to 10:30.” Like her sister, she did not contact the police about her brother’s
whereabouts on the night and time of the shooting. Robins mother, JOAnn Hardy, testified that her
son was at home when she returned from work shortly after 11:00 p.m. on the night of the shooting.

TabathaWhite' s mother, Raven White, testified that her daughter waswith her a her house
at the timeof the shooting. On cross-examinati on, she admitted that at her daughter’ sbond hearing,
she stated that she went to bed around 9:00 p.m. on the night of the shooting. White' sfather, James
White, testified that he usually goesto bed at “7:30 or 8:00” and that, on the night of the shooting,
his daughter “was there when | went to bed. She was there when | got up. Other than that, | can’'t
tell you nothing.” But, hetestified, if shewereto haveleft while he was asleep, the dogswould have
awakened “everybody just about in the neighborhood.”

ANALYSIS
|. Sufficiency of the Evidence

Both defendantschallengethe sufficiency of theevidence, arguingthat therewasno evidence
of premeditation.

In considering thisissue, we apply thefamiliar rule that where sufficiency of the convicting
evidence is challenged, the relevant question of the reviewing court is “whether, after viewing the
evidence in the light most favorable to the prosecution, any rational trier of fact could have found
the essential elements of the crime beyond areasonable doubt.” Jackson v. Virginia 443 U.S. 307,
319,99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560, 573 (1979); see also State v. Evans, 838 S.W.2d 185,
190-92 (Tenn. 1992); State v. Anderson, 835 S.W.2d 600, 604 (Tenn. Crim. App. 1992); Tenn. R.
App. P. 13(e) (“Findings of guilt in criminal actions whether by the trial court or jury shal be set
aside if the evidence is insufficient to support the findings by the trier of fact of guilt beyond a
reasonabledoubt.”). All questionsinvolving the credibility of witnesses, the weight and valueto be
given the evidence, and al factual issues are resolved by the trier of fact. See State v. Pappas, 754
S.W.2d 620, 623 (Tenn. Crim. App. 1987). “A guilty verdict by thejury, approved by thetrial judge,
accreditsthe testimony of the witnessesfor the State and resolves all conflictsin favor of the theory
of the State.” State v. Grace, 493 S\W.2d 474, 476 (Tenn. 1973). Our supreme court stated the
rationale for thisrule:




Thiswell-settled rule rests on a sound foundation. The trial
judge and the jury seethe witnesses face to face, hear their testimony
and observe their demeanor on the stand. Thus the trial judge and
jury arethe primary instrumentality of justiceto determinetheweight
and credibility to be given to the testimony of witnesses. In thetrial
forum aone is there human atmosphere and the totality of the
evidence cannot be reproduced with a written record in this Court.

Bolinv. State, 219 Tenn. 4, 11, 405 SW.2d 768, 771 (1966) (citing Carroll v. State, 212 Tenn. 464,
370 SW.2d 523 (1963)). A jury conviction removes the presumption of innocence with which a
defendant is initially cloaked and replaces it with one of guilt, so that on appeal, a convicted
defendant hasthe burden of demonstrating that the evidenceisinsufficient. See Statev. Tuggle, 639
S.W.2d 913, 914 (Tenn. 1982).

The defendants were convicted of first degree premeditated murder which is defined, in
pertinent part, as follows:

(1) A premeditated and intentional killing of another;

(d) Asusedin subdivision (a)(1) "premeditation” isan act done after
the exercise of reflection and judgment. "Premeditation™ meansthat
the intent to kill must have been formed prior to the act itself. Itis
not necessary that the purpose to kill pre-exist in the mind of the
accused for any definite period of time. The mental state of the
accused at the time the accused allegedly decided to kill must be
carefully considered in order to determine whether the accused was
sufficiently free from excitement and passion as to be capable of
premeditation.

Tenn. Code Ann. § 39-13-202(a)(1), (d) (1997).

In Tennessee, a homicide is presumed to be second degree murder, and the State bears the
burden of proving the element of premeditation necessary to el evate the crimetofirst degree murder.
SeeStatev. West, 844 SW.2d 144, 147 (Tenn. 1992); Statev. Brown, 836 S.W.2d 530, 543 (Tenn.
1992). The presence of premeditation is a question of fact for the jury to determine based upon a
consideration of all theevidence. See Statev. Suttles, 30 SW.3d 252, 261 (Tenn.), cert. denied, 531
U.S. 967, 121 S. Ct. 401, 148 L. Ed. 2d 310 (2000). Premeditation may be inferred from
circumstantia evidence surrounding the crime, including the manner and circumstances of the
killing. See Statev. Pike, 978 S.\W.2d 904, 914 (Tenn. 1998); State v. Addison, 973 S.W.2d 260,
265 (Tenn. Crim. App. 1997). Thecircumstantial evidence of premeditation must, however, be“so




strong and cogent as to exclude every other reasonable hypothesis save the guilt of the defendant,
and that beyond areasonable doubt.” State v. Crawford, 470 SW.2d 610, 612 (Tenn. 1971).

Whether premeditation is present is a question of fact for the jury to determine from all the
circumstances of the case. State v. Story, 608 S.W.2d 599 (Tenn. Crim. App. 1980). Theuse of a
deadly weapon upon an unarmed victim, alack of provocation, and an attempt to shoot the victim
again after he had been felled by thefirst shot and rendered helpless are all circumstancesthat have
been held to beindicative of premeditation. See Statev. Bland, 958 S.W.2d 651, 660 (Tenn. 1997);
State v. Anderson, 835 S.W.2d 600, 605 (Tenn. Crim. App. 1992). Robins argues that there is no
proof that he “planned to murder the victim or that they had a previous argument or prior
relationship,” and, thus, the Statefailed to provetheelement of premeditation. However, based upon
the testimony, areasonable jury could conclude tha Robins cameto the scene with White, to whom
the victim owed money, for the purpose of confronting the victim about the debt and, without
hesitation, conversation, or provocation, fatdly shot the unarmed victimin the head and the back of
theleg. We conclude that sufficient evidence existed to allow thejury to infer premeditation from
the facts surrounding the homicide.

Robins makes additional arguments against the sufficiency of the evidence: the witnesses
discussed the casebeforethey gavetheir statements; Pamela Johnson was d so charged intheinstant
offense; and the police coerced witnesses. However, thejury heard the testimony upon which the
defendant reliesinmaking these arguments, and the credibility of thewitnesseswasresolvedinfavor
of the State. The appd late court “may not reconsider the jury’s credibility assessments.” Statev.
Carruthers, 35 SW.3d 516, 558 (Tenn. 2000), cert. denied, 533 U.S. 953, 121 S. Ct. 2600, 150 L.
Ed. 2d 757 (2001).

White argues that the evidence at trial was insufficient to support a first degree murder
conviction under atheory of criminal responsibility becauseit failed to“provideasufficient nexus”
between her conduct and themurder. Accordingto her argument, the evidence showed only that she
accompanied Robins when he shot the victim.

A person is criminally responsible for the conduct of another if, “[a]cting with intent to
promote or assist the commission of the offense, or to benefit in the proceeds or results of the
offense, the person solicits, directs, ads, or attemptsto aid another person to commit the offense|.]”
Tenn. Code Ann. 8§ 39-11-402(2) (1997). This wording is intended to include the conduct of
defendants formerly known as accessories before the fact and aiders and abettors. Seeid. § 39-11-
402, Sentencing Commission Cmts. Criminal responsibility is not a separate crime but “is soldy
atheory by which the State may provethe defendant’ s guilt of the alleged offense, . . ., based upon
the conduct of another person.” State v. Lemacks, 996 SW.2d 166, 170 (Tenn. 1999). Under the
theory of criminal responsibility, presence and companionship withthe perpetrator of afelony before
and after the commission of the crime are circumstances from which an individual’ s participation
may be inferred. See State v. Ball, 973 S\W.2d 288, 293 (Tenn. Crim. App. 1998). No particular
act need be shown, and the defendant need not have taken a physical part in the crime. Seeid.




Taken in the light most favorable to the State, the proof demonstrated that White gave the
victim money to purchasedrugsfor her, thevictim apparently absconding with her funds. Whitewas
angered and was looking for the victim, instructing others to do the same. She was aerted to the
victim’'s presence by the telephone call from Pamela Johnson, who summoned the victim to the
phone because “ Tab want[ed] to talk to him about her money.” Over the phone, White discussed
the debt with the victim. Shortly thereafter, White arrived on the scene, demanding her “ mother-
fucking money,” asher codefendant twice shot thevictim. A jury could reasonably infer from this
evidence that she shared the crimina intent to kill the victim. Accordingly, we conclude that the
record supports, under atheory of criminal responsibility, White' sconvictionfor first degree murder.

White makes the additional argument that two statements of the trial court show that the
court misunderstood thefacts, resultingin the court’ sruling incorrectly on her motionsfor judgment
of acquittal andforanew trial. During theargumentson White' srequest for ajudgment of acquittd,
thetrial court stated that “the proof about Ms. White's reques to Ms. Johnson is that, | mean, she
said keep himthere. Don’t let himget away. I'mcoming.” Thecontext in which this statement was
made was that, in considering the State's arguments as to why the acquittal motions should be
denied, the court paraphrased the proof, not attempting to quote actual testimony. In fact, the court
noted that the State had not proven that Whitedirected Gerald Johnson to use physical forceto keep
the victim at that location, explaining that “there is no indication that Ms. White directed that force
be used or anything that she expected forceto be used.” Accordingly, the court granted the motions
for jJudgment of acquittal asto both defendants on the especially aggravated kidnapping and felony
murder charges. Thus, we respectfully disagree that this statement shows that the court
misunderstood the proof.

The next part of White's argument that the trial court misunderstood the facts points to the
court’s statement, during the hearing on the motions for new trid, that “it was Ms. White who
requested that the victim be held there or detained there until she and Mr. Robins could arrive, and
then he was amost instantly shot down.” The trid court made this statement, responding to
arguments of Robins' counsel as to why his motion for a new trial should be granted, prompting
counsel then to respond, “But that was Pamela Johnson’ stestimony, which was contradicting to the
testimony that she had given at the bond hearing.” However, it is clear from the comments of the
trial court inoverrulingthemotionsfor new trial, that the court relied upon al of the proof presented
and did not focus or base its ruling upon the alleged misstatement cited by Robins.

Accordingly, we conclude that the evidence was sufficient, asit relates to both defendants,
to support the convictions of each for first degree premeditated murder.

II. FailuretolInstruct asto L esser Offenses
Robins arguesthat the killing was not “free from passion of the moment” and, therefore, the

trial court committed error by failing to charge the jury with voluntary manslaughter or facilitation
to commit voluntary manslaughter as lesser-included offenses of first degree murder.



In every criminal case, the trial court has a duty to instruct the jury on any lesser-included
offense of the offense charged for which the evidence would support aconviction. Statev. Bowles,
52 SW.3d 69, 74 (Tenn. 2001). Whether a court properly instructed a jury concerning
lesser-included offensesisamixed question of law and fact, and, therefore, thestandard of appellate
review is de novo with no presumption of correctness. 1d.

Theanaysiswhich atrid court must utilize in identifying the lesser-included offensesto be
charged to the jury was explained in State v. Burns, 6 S\W.3d 453, 469 (Tenn. 1999):

First, thetrial court must determine whether any evidence exists that
reasonable minds could accept as to the lesser-included offense. In
making this determination, the trial court must view the evidence
liberally in the light most favorable to the existence of the
lesser-included offense without making any judgments on the
credibility of such evidence. Second, thetrial court must determine
if the evidence, viewed inthislight, islegally sufficient to support a
conviction for the lesser-included offense. Thistwo-step andyssis
practical, can be easily applied by thetrial courts, and remains broad
enough to preserve both the State's and defendant's rightsto consider
any lesser-included offenses fairly raised by the proof.

During the tria in this matter, the court solicited from counsel their positions as to what
lesser-included offenses should be included in the charge. Asto Robins, the State argued that the
jury should be instructed as to first and second degree murder, but that avoluntary manslaughter
Instruction wasnot required because therewasno evidence of “ adequate provocation that would lead
a reasonable person to act in an irrational manner.” Counsel for Robins responded that Marion
Tucker had testified “that afemale shot the victim.” Responding to the court’ s noting that Tucker
had not said that the femal e shooter was accompanied by aman, counsel said that “ arguably, thejury
couldinfer facilitation on behalf of Mr. Robins.” The court, however, disagreed with thisargument
and adopted the State’ sposition, sayingthat Tucker “didn’t say therewasawoman withaman there,
and he couldn’t identify thewoman, so | don’t think, | don’t think that issufficient to get facilitation.
| think the State’ s attorney’ s analysis of thisis correct.”

Tennessee Code Annotated section 39-13-211(a) defines voluntary manslaughter as “the
intentional or knowing killing of another in a state of passion produced by adequate provocation
sufficient to lead areasonable person to act in anirrational manner.” We agree with the analysis of
thetrial court that the record contains no evidence that, a the time of the killing, Robinswas“in a
stateof passion produced by adequate provocation” resulting in hisacting“in anirrational manner.”
Rather, the State’ s proof was that, egged on by White, Robins shot the victim because of money
owedto White. By the defensetheory, Robinswasnot involved in the shooting and, apparently, was
not even present. Thus, we conclude that the trial court was correct in its determination that
instructionsfor voluntary mansl aughter and facilitation were not required. However, evenif thetrial
court did err by not instructing the jury asto voluntary manslaughter and facilitation, the error was
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harmless Asto Robins, the jury was instructed both as to first degree premeditated murder, the
indicted offense, and second degree murder, alesser-included offense, with thejury determiningthat
he was guilty of the greater offense. Procedurally, this situation is identical to that of State v.
Williams, 977 SW.2d 101 (Tenn. 1998), inwhich our supreme court determined that thetrial court’s
failureto instruct the jury as to voluntary manslaughter was harmless error:

By convicting the defendant of first degree murder the jury
determined that the proof was sufficient to establish al the elements
of that offense beyond a reasonable doubt, including that the killing
was “intentional, deliberate and premeditated.” In other words, by
finding the defendant guilty of the highest offense to the exclusion of
the immediately lesser offense, second degree murder, the jury
necessarily rejected all other lesser offenses, including voluntary
manslaughter. Accordingly, the trial court’s erroneous failure to
charge voluntary mansl aughter isharml ess beyond areasonabl e doubt
because the jury’s verdict of guilt on the greater offense of first
degree murder and its disinclination to consider the lesser included
offenseof second degreemurder clearly demonstratesthat it certainly
would not have returned a verdict on voluntary manslaughter.

1d. at 106 (footnote and citation omitted).
We conclude that this assignment is without merit.
[11. Admissibility of Photographic Lineup

On appeal, Robins argues that the trial court erred by not suppressing the photographic
lineup, saying that it wasdefective becauseit did not include photographs of hiscodefendant, Gerald
Johnson, or of other “ African-American males who frequented the neighborhood.” Additionally,
he argues that because Ameia Patterson viewed the lineup ten days after the killing, and Paméda
Johnson did so ten months later, hisright to due process was violated, there having been “ plenty of
time to corroborate their investigation.”

At thetrial court, both following the hearing on the motion to suppress and at the motion for
new trial, Robins did not make the claim that the photographs should have included certain
individuds, ashe now argues. Instead, he argued that the photographic array was unfar because all
persons depicted werenot of the same complexion asthe defendant. Asstated in Statev. Banes, 874
SW.2d 73, 82 (Tenn. Crim. App. 1993), “[a] n appellant cannot change theoriesfrom the trial court
to the appellate court.” Accordingly, we conclude that this portion of Robins complaint asto the
photographic lineup is not properly before the court. However, even if this claim had not been
waived, we would conclude that it is without merit. While a photographic lineup may be unfair
because of what it does include, such as photographs, the nature of which direct attention to the
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suspect, the defendant cites no authority for the converse, that unfairness can result because certain
photographs were not included among the batch shown to awitness.

We now will consider the claim that Robins' due process rights were violated because
Amelia Patterson viewed the photographs ten days after the killing and Pamela Johnson did so ten
months later.

Due processisviolated if an identification procedureis: (1) unnecessarily or impermissibly
suggestive; and (2) gives riseto a “very substantial likelihood of irreparable misidentification.”
Simmonsv. United States, 390 U.S. 377,384, 88 S. Ct. 967, 971, 19 L. Ed. 2d 1247 (1968). In Neil
v. Biggers, 409 U.S. 188, 199, 93 S. Ct. 375, 382, 34 L. Ed. 2d 401 (1972), the Supreme Court
adopted a “totality of the circumstances’ analysis to be used in evaluating the reliability of
suggestiveidentifications. Based upon our review of the photographic lineup, we conclude that the
identification procedure, the lineup consisting of the defendant’ s photograph and those of five other
African-American men, was neither unnecessarily or impermissibly suggestive nor likely to create
asubstantial likelihood of irreparable misidentification. The other men included in the lineup are
similar to the defendant in age, size, and complexion. Consequently, it is unnecessary to goply the
totality of the circumstances test described in Biggers. See State v. Butler, 795 S.\W.2d 680, 686
(Tenn. Crim. App. 1990) (halding that Biggersanalysis does not apply to aphotographiclineup that
was not unduly suggestive dueto close similaritiesin the age, build, complexion, hair, and eye color
in all but one of the participants).

Robins does not rely upon the rdiability factors to attack the photographic lineup
identifications made by Amelia Patterson and Pamela Johnson, arguing instead that the
identifications should have been suppressed because of the passage of time, ten days and ten months,
regpectively, betweenthekilling and theidentifications. Other courts, however, applying theholding
in Biggers, have approved identifications made long after the crime. Our supreme court, in Statev.
Carter, 714 SW.2d 241, 249 (Tenn. 1986), approved a five-month gap:

The time between the crime and the confrontation of five
monthswaslonger thanthetimelapsein most cases. But considering
the witness' age and focus on the unusual activity of defendant and
Price in hanging around the rest area on a cold night at atime when
he was on the lookout for thieves, we see little if any likelihood of
misidentification arising from this factor.

See United Statesv. Henderson, 320 F.3d 92, 101 (1st Cir. 2003) (witnesslast saw the defendant in
November 1998, identified the defendant’ sphotographin January 1999 and during April 2001, these
gaps not militating “against the reliability of [the] in-court identification given the strength of the
other factors’); United States v. Flores-Rivera, 56 F.3d 319, 331 (1st Cir. 1995) (seven-year gap
between crimeand identification); United Statesv. Drougas, 748 F.2d 8, 28 (1st Cir. 1984) (five-year
gap between crime and photographic identification). Accordingly, we conclude that Robins' time-
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based complaint as to the photographic lineup identifications of Patterson and Johnson is without
merit.

V. Admissibility of Robins Mugshots

Over Robins' abjection, the trial court allowed the State to introduce nine mugshot
photographs of him through a police department employee. The State’ s purpose was to show that
Robins was “aman of many hairstyles,” attempting to reconcile the differences between witnesses
physical descriptions of the gunman at the time of the shooting and Robins' courtroom appearance.
He argues that the photographs were prejudicial in that they allowed the State to present evidence
of hisprior crimesto thejury in violation of Tennessee Rule of Evidence 404, which setslimitsand
establishes procedures to be followed before proof of other crimesis admissible.

Before considering thisissue, wefirst will describe the photographs. Each of the nine sets,
consisting of afront view and apartial side view, the latter with Robins still facing the camera but
with his head turned to the right, shows hisface, upper chest, and midpoint of his shoulders. None
of the photographs contains numbers or datesidentifying them as mugshots, nor does the defendant
appear to be wearing jail uniformsin any. The handwritten dates on the backs of the photographs
show that they weretaken at varioustimesduring the period from May 24, 1997, to March 12, 2000.
At thetrial, Amelia Paterson and Pamela Johnson testified that Robins had his hair pulled back in
aponytail at the time of the killing, which occurred on February 29, 2000. The photographs taken
closest to the time of the crime show that as of August 20, 1999, about six months before the crime,
he wore his hair in braids. On October 7, 1999, four and a half months before the crime, he was
photographed wearing his hair in longer braids, going down to his collar. On December 14, 1999,
two and a half months before the crime, his hair was combed back and unkempt, although it is
difficult to tell from the photograph whether it then was long enough to wear in a ponytail. On
March 12, 2000, two weeks after the offense, a photograph of Robins shows that his har was very
short, possibly grown out slightly after his head had been shaved.

Thediscretion of thetrial judgein allowing the admission of aphotograph into evidencewill
not be overturned except on a clear showing of an abuse of discretion. Statev. Lacy, 983 SW.2d
686, 694 (Tenn. Crim. App. 1997). To be admissible, a photograph must be relevant to someissue
at trial, and its probative value must outweigh undue prejudicial effect. 1d. “‘Relevant evidence’
means evidence having any tendency to makethe existence of any fact that is of consequenceto the
determination of the action more probable or less probable than it would be without the evidence.”
Tenn. R. Evid. 401.

Here, the trial court reviewed the photographs after the arguments of counsel as to their
relevance, concluding that they were admissible because of the issue of the length and style of the
defendant’ s hair:

| think under the circumstances of this case where there is an issue
about identity, and there has been testimony about Mr. Robins’ hair
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length, the curls and the like, | think it is legitimate for the State to
put thisinand | overrulethe objection. | don’t think thejuryisgoing
to take any or draw any great prgjudice from this under the
circumstances|.]

The defendant maintained that he had been misidentified. The defendant’ s appearance at trial was
apparently different from his appearance at the time of the shooting, according to the State’s
witnesses' descriptions. Becausethe photographsof the defendant’ s past appearancewere consistent
with the witness testimony as to the gunman’s appearance at the time of the shooting, they are
relevant to show that the defendant and the gunman are the same person. Further, the trial court
found that the photographs passed the Rule 403 bd ancing test, explaning that identity was acentral
issue in the case and that the prejudicial effect, if any, would be minimal.

Additiondly, thetrial court took measuresto limit the possibility of thejury’ sinferring that
the defendant had ahistory of prior arrests. For example, the booking information had been cropped
from the bottom of each picture, and the trial court warned tha testimony surrounding the
introduction of the photographs should be “circumspect” and nothing could be “blurted out” about
the photographs actually being mugshots. When the photographs were then introduced through the
testimony of apolice department employee, no commentswere madeto directly link the photographs
to any kind of past criminal conduct. Additionaly, the trial court offered to give a curative
instruction contemporaneous to the introduction of the photographs that the jury was “not to infer
guilt or any other prior bad conduct from the fact that the police have in their possession
photographs.” This offer was declined by the defendant. The judge also offered an instruction at
thecloseof trial. It appearsthat thisoffer was declined aswell.2 Under Tennessee Rule of Appellate
Procedure 36(a), the defendant was under a duty to minimize any harm resulting from the trial
court’ soverruling his objection and required to take “whatever action was reasonably available to
prevent or nullify the harmful effect of an error.” We conclude that the trial court did not abuseits
discretion in allowing these photographs to be utilized & the trid.

V. Cross-Examination of Detective Satterfield

Pursuant to Tennessee Rule of Evidence 608(b), Robins moved for the trial court’s
permission to impeach Detective Satterfield using Spurlock v. Satterfield, 167 F.3d 995, 999, 1005
(6th Cir. 1999), an opinion from a civil suit against Detective Saterfied resulting from his
participation in acriminal case that was eventually reversed and remanded by this court in State v.
Spurlock, 874 SW.2d 602 (Tenn. Crim. App. 1993). Apparently, the defendant wanted to quote
from both opinions as part of his cross-examination although counsel did not specify the specific
language which he intended to utilize. He argues that the trial court improperly limited his cross-
examination of Detective Satterfield and violated hisright to due processby the court’ s application
of Tennessee Rule of Evidence 608(b), which states, in pertinent part:

3 Although the charge conference was not transcribed, the trial judge does state in the record that the parties
had no objections to the instructions and no instruction on the photographs was in fact given.
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Specific Instances of Conduct. Specific instances of conduct of a
witness for the purpose of attacking or supporting the witnesss
credibility, other than convictions of crime as provided in Rule 609,
may not be proved by extrinsic evidence. They may, however, if
probative of truthfulness or untruthfulness and under the following
conditions, be inquired into on cross-examination of the witness
concerningthewitnessscharacter for truthfulnessor untruthfulness| .]

The trial court denied the defendant’ s Rule 608 motion during a jury-out hearing and limited the
cross-examinati on, explaining:

THE COURT: | do believe under Rule 608(b), the defense can ask
those three narrow questions that you went over with me with
referenceto the — you know, just don’t leave them open ended. . . .
[Y]ou cannot make reference to these Appellate decisions.

MR. RODGERS. So my question should be phrased, just to be
perfectly clear because | don't want to get in any difficulty, the
guestion should be phrased, Mr. Satterfield, in the fall of 1990 in
Sumner County, did you testify falsely in atrial?

THE COURT: Yes.

MR. RODGERS: And prior to that trial, did you not fabricate
evidence?

THE COURT: For usein that trial.

MR. RODGERS: For useinthat trial. And did you not manufacture
probable cause for use in that trial?

THE COURT: Correct.

MR. RODGERS: Am | on theright track?

THE COURT: Those questions, those three questions you can ask.
MR. RODGERS: Now if he denies doing that, can | ask further?
THE COURT: No.

MR. RODGERS: | am stuck withit.
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THE COURT: You are stuck withit. I’m sure—that is discussed —
the use of extrinsic evidence is discussed at length in Paine on
Evidenceand in discussionsof the Federal Rulesof Evidence, andthe
decision wasmadeto not allow extrinsic evidence because of apolicy
decision related to you didn’t want to get into the sort of side issue of
trying this, and you can seewhereit could go here. ... [W]e could
[b]e sidetracked here for three hourg].]

During cross-examination, the defendant posed the three narrow questionsto Detective Satterfield.
To each, the witness responded, “No,” and the defendant inquired no further. He argues on appeal
that this limitation violated his right to due process.

Asreferred to by the trial judge, it is explained in Neil P. Cohen et al., Tennessee L aw of
Evidence, 8 6.08[5] (4th ed. 2000), that “[s]pecific instances of conduct under Rule 608(b) may be
asked about on cross-examination and the witness's answers must be taken as given.” Once the
witness has answered the question aout the prior incident, further proof isinadmissble asis any
extrinsic evidence of the prior bad act. 1d. at 8 6.08[6][d]; see State v. Shepherd, 862 S.W.2d 557,
571 (Tenn. Crim. App. 1992) (Under Rule 608(b), if the witness denies the conduct, the examiner
may not prove the conduct by extrinsic evidence.).

During the arguments as to how far defense counsel would be alowed to go with thisline
of questioning, the court asked, “[W]hat is he going to tegtify to inthistrial that isso important? He
wasn’'t an eyewitnessto thisevent.” Counsel responded that he had been told Detective Satterfield
had “[c]oached Amelia Patterson asto her testimony and identification of the defendant,” saying he
had been told this by the defendant’s mother or sister, Nicole House. We note that, although both
subsequently testified on behalf of Robins, neither was asked about thisclaim or testified asto being
present at a time when Detective Satterfidd was talking with Amelia Patterson. Accordingly, we
conclude that the record fully supports the determination of the trial court that Tennessee Rule of
Evidence 608(b) prevented Robins' counsel from going beyond the questions which the court
allowed of Detective Satterfield’ s testimony in an earlier unrelated case.

CONCLUSION

Based on the foregoing authorities and reasoning, we affirm the trial court’ s judgments.

ALAN E. GLENN, JUDGE

-15-



