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OPINION
I. FACTUAL BACKGROUND

Thefacts of the underlying case, as described by this Court on direct appeal, are asfollows:



At trial, Tawanda Parker testified that she lived with her boyfriend, Andreal
McLemore, in aduplex in Nashville. She testified that after midnight on December
12, 1996, the defendant and his girlfriend knocked on her door. Shetestified that she
knew the defendant and that he had previously been to her apartment. She testified
that the defendant entered and asked if hecould borrow her car, to which shereplied
that the car was not working because the tailpipe had fallen off. She said the
defendant responded, “Do you mean to tell me that damn car ain’t working?’ She
said she told the defendant that it was not, then the defendant pulled out a handgun
from his pocket and shot Mr. McLemore. She said the defendant then shot her in the
left jaw, walked toward her and shot her again in the neck. She testified that before
the defendant shot her and Mr. McLemore, she and the defendant had not been
arguing but had been talking in a normal tone. She said the defendant did not say
anything immediately before or after he shot them.

Ms. Parker testified that she and Mr. McLemore lay still until they heard the
defendant leave. She said shecrawled to thetelephoneto dial 9-1-1 but could not dial
thenumbers. She said shethought shewasdialing 9-1-1, but an operator kept coming
onthelinetdling her to hangup and try again. She said she prayed and went to sleep.
She said she awoke several times and tried to dial 9-1-1 but was unsuccessful. She
said the next time she awoke, it was daylight. She stated that thetelephonethen rang,
and she was able to answer it. Shesaid it was a friend, and she told him to call the
police because she had been shot. Ms. Parker testified that the policearrived shortly
thereafter and that she told them that the defendant had shot them. She testified that
adetectivelater showed her two photograph lineups. Shetestified that shedid not see
the defendant in the first lineup but that she identified him in the second one. She
stated that she has been confined to a wheelchar since the shooting.

On cross-examination, Ms. Parker testified that she had known the defendant for
about three months before the shooting. She stated that he lived with his mother
down the street from her. She said that he had been at her house acouple of timeson
the day of the shooting to use her telephone. She testified that the defendant had
previoudy bought a car and furniture from her. She said she had borrowed money
from the defendant in the past but had always pad it back. She denied mentioning
arobbery to oneof the responding officers. She said that when the defendant was at
her apartment, no one was angry, upset or yelling. She said she did not know why the
defendant shot her.

Andreal McLemore testified that he had known the defendant about three months
before the shooting and that the defendant had previously been in his and Ms.
Parker’s apartment. He said he was friendly with the defendant and never had any
problems with him. He said that he was lying in bed when the defendant came to
their apartment at about 12:30 a.m. on December 12. He said the defendant wanted
to borrow Ms. Parker’ s car but could not do so becausethetail pipe had fallen off. He
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said he heard the defendant and M s. Parker talking but could not hear what they were
saying. He testified that he was sitting upright on the bed when the defendant shot
him from about eight feet away. He said he had no conversation with the defendant
before he was shot. He said the bullet struck his upper left neck, and hefell to the
floor. He said that after he was shot, he heard two moreshots, and Ms. Parker fell on
top of him. He said that after the defendant left, Ms. Parker crawled to get the
telephone but could not useit. He said they were not discovered until 1:30 p.m. the
following day, and he said he was awake the entire time and was unable to movehis
lower body. Hetestified that he has been confined to awheel chair since the shooting
and that he hasto live in anursing home facility.

On cross-examination, Mr. McLemore admitted that he had served a three-year
sentence for possession of cocaine in 1993. He said that neither he nor Ms. Parker
had any dispute with the defendant.

Sergeant Gary Y oung testified that he was dispatched to the scene and discovered
that the victims had been shot inside their apartment. He said he asked Ms. Parker
who shot her, and she responded, “Ervindid it.” On cross-examination, he testified
that he did not know if the case was origindly handled by a robbery unit, but he had
caled for a homicide unit.

Detective Frank Piercetestified that he works for the Homicide Unit and that when
he arrived at the scene at about 1:30 p.m., the victims had already been transported
to the hospital. He said he learned from another detective that the victims said that
aman named Ervin had shot them. He said that Detective Dean Haney prepared a
photograph lineup that did not contain the defendant’s photograph. He said he
showed the lineup to the victims, and they could not identify the defendant in the
lineup. He said he prepared a second lineup containing the defendant’ s picture, and
the victims were abl e to identify the defendant immediately.

On cross-examination, Detective Pierce testified tha he did not preserve the first
lineup. He said the photographsin thefirst lineup were sel ected by acomputer based
upon the information from the victims. He said he did not believe any written
description of the defendant by the victims existed. On redirect examination, he
testified that although he showed the first lineup to the victims, it was prepared by
DetectiveHaney. He said that asfar ashe knew, the only information provided by the
victims was the defendant’ s name.

Officer William Merrill of the Identification Division of the Metropolitan Police
Department testified that he was in the area of the victims' apartment on December
12 and saw ambulances and police cars. He said that when he went inside the
apartment, Ms. Parker was being treated and was unresponsive. Hetestified that Mr.
McL emore was ableto speak. He said he asked Mr. McLemore who shot him, and
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Mr. McLemore responded, “Ervin.” Officer Merrill testified that he found blood in
several areas, including on the bed, but that he did not find any shell casings, bullet
holes or weapons at the scene.

Detective Dean Haney of the Armed Robbery Unit testified that he was dispatched
to the scene on the report of a potential armed robbery. He said he arrived at about
2:00 p.m. He said that the Armed Robbery Unit was dispatched because Ms. Parker
had mentioned robbery to an officer on the scene. He said he looked through the
apartment, but it did not look as if anything had been taken. He said a billfold and
pocketbook werestill in the apartment. Hetestified that he saw Mr. McLemoreat the
hospital the next day and that heasked Mr. McLemoreif he had been robbed. He said
that Mr. McLemore was unable to speak but that he shook his head to indicate “no.”
He said Mr. McLemore shook is head to indicate “yes” when he asked if Ervin had
shot him. Detective Haney testified that the case was then turned over to the
Homicide Unit. He testified that he assisted Detective Pierce by generating a
computer lineup based upon the name “Ervin.” He said he did not know whether the
defendant wasin thelineup, and he gave his paperwork to Detective Pierce. Thejury
convicted the defendant upon the foregoing evidence.

Statev. Ervin L eeHayes No. 01C01-9809-CR-00374, 1999 Tenn. Crim. App. LEXIS692, at ** 3-8

(Tenn. Crim. App., Nashville, July 9, 1999).

The following evidence was presented a the hearing on the petition for post-conviction
relief.* The Petitioner testified that he completed the seventh grade. He stated that he was initially
represented for approximately six or seven months by attorney Lionell Barrett, but that Mr. Barrett
was allowed to withdraw and new counsel from the Public Defender’s Office was appointed in
February 1998. The Petitioner claimed that he did not discuss his case with his prior attorney.
Accordingtothe Petitioner, histrial wasscheduled for July 1998. Hetestified that between February
1998 and July 1998, he had approximately five or six conversations with his newly-appointed
counsel. The Petitioner estimated that each conversation lasted about ten or fifteen minutes.

The Petitioner testified that he advised counsel that Sheila Bailey, hisformer girlfriend, and
Mattie Darnell, hismother, could provide him with an alibi for the night of the offense. Hetestified
that Wanda Poole, who was allegedly with the Petitioner at the time he shot the victims, was at his
mother’ s home at the time of the offense, and she thus could not have been a witness to the crime.
The Petitioner testified that the indictment indicated that the offense occurred at 12:30 am.
According to the Petitioner, hewas with Bailey at the timewhen the offenseallegedly occurred. He
stated that he informed counsel that he was with Bailey from 5:00 p.m. on the December 11, 1996
until 9:00 or 10:00 a.m. the next day. The Petitioner acknowledged that Wanda Poole wasalso his
girlfriend at the time.

1We notethat pages 22, 35, and 42 of the transcript from the hearing on the petition for post-conviction relief
are pages from unrelated hearingsand were apparently inadvertently substituted for pagesfrom thishearing. In our view,
the omissions from the transcript are not substantial and have not affected our opinion.

-4



ThePetitioner maintained that counsel never discussed the el ementsof adefenseof alibi with
him and that counsel never put on adefense of alibi at histrial. The Petitioner acknowledged that
he did not tell thetrial court that he had an alibi because he expected that counsel, to whom he had
given the names of witnesses, would present that defense for him. He stated that he also informed
counsel that Wanda Poolewas usi ng drugs and that there was a possi bl e connection between her and
thevictims. However, the Petitioner tedtified that he did not believethat counsel interviewed Poole.
He also maintained that counsel did not interview his mother or Bailey.

The Petitioner acknowledged that he walked out during one of his discussionswith counsel.
According to the Petitioner, he asked counsd what type of defense counsel was going to try to
establish, and counsel responded that “[the Petitioner] didn’'t have a defense.” The Petitioner
testified that hetold counsel that therewas“nouse” having counsel as his attorney and walked back
to hiscell at the Criminal Justice Center. The Petitioner testified that a security guard, who wasin
the room during the conversation, could hear everything he said to counsel, so he did not feel
comfortabletalking freely with counsel. The Petitioner testified that he conveyed hisconcernsabout
the security guard to counsd, but he was not sureif counsd took any steps to remedy the problem.
He stated tha all of the meetings with counsel took placein the same location with guards present.

On cross-examination, the Petitioner stated that Wanda Poole did not testify at his trid.
When asked if Poole could be located at that time, he responded that he “ guesg ed] not.” He stated
that Poole waslisted in theindictment asawitness against him. The Petitioner claimed that instead
of being with Pooleat the victims home on the night of the offense, hewasat SheilaBailey’ shome.
He could not recall Bailey' s address but stated that it was “ off on past Briley Parkway” and that it
was“likeon Avey Street.” ThePetitioner testified that hearrived at Bailey’ shousearound 5:00 p.m.
on December 11, 1996 and left around 8:00 am. the next day. He maintained that he stayed at
Bailey' s house the entire night. The Petitioner stated that Bailey’ s children were also at her home
that evening.

ThePetitioner testified that when heleft Bailey’ shouse, Bailey drovethe Petitioner’ scar and
dropped him off at his mother’s house. When asked what information he could not convey to
counsel with the deputies in the room, the Petitioner responded,

“Well, just to explain . . . the different procedures about my case . . ..” He stated,

“First, | would explain to him, try to establish to him . . . in my behavior, how . . .

them people could have been shat, . . . for one, . . . they was trying to make like

everybody, . . . they wasjust two senior citizens, good Samaritans, but them two drug

addicts, . . . around in the neighborhood, . . . getting crack from everybody, different
peoples, . .. | tried, . . . | could have explained that to him, but | wasn't able to.”
The Petitioner al so testified that he would have told counsel that he knew the victimsand that he had
been in their house on a previous occasion.

When asked if counsel explained to him the State’ s proof in his case, the Petitioner replied,

“Not redly. | couldn’t say, youknow.” He stated that it “was obvious’ that the two victims could
identify him in court as the perpetrator. The Petitioner testified that he told counsel where he was
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at the time of the offense and that he had an alibi. He stated that he “left it up to [counsel] to take
it fromthereand present it to the Courts.” The Petitioner recalled that at the end of thetrial, counsel
announced that the defense was not going to present any proof.

Onre-direct examination, the Petitioner testified that it was counsel’ sduty to present hiscase
and that he relied on counsel to present his case. He stated that he did not feel that he could speak
directlyto thetrial judge. The Petitioner explained that he is* not very sophisticated” in his speech
or education level.

Counsdl testified that he isan Assistant Public Defender for the Metropolitan Government
of Davidson County. He stated that during an average week, he has no more than onejury trial, if
any. However, hetedified that duringthetimethat he represented the Petitioner, hewasa® Criminal
Court floater,” so his case load would have been “significantly smaller” than usual. He stated that
he has been a practicing atorney since 1976.

Counsel recalled that on February 20, 1998, he was appointed to represent the Petitioner after
the Petitioner’s prior counsel moved to withdraw from the case. He testified that when he was
appointed, the Petitioner’ s case was set for trial on April 20, 1998. Counsel stated that pursuant to
hismotion, the casewas continued until June 22, 1998. Hetedified that he met with the Petitioner
on eight occasions. He stated that at least five of those meetings lasted forty minutes. Counsel
reported that he also had several additional brief encounters with the Petitioner in addition to the
eight meetings.

Counsel described a meeting with the Petitioner that took place on June 17, 1998. He
explained that the maximum security units at the Criminal Justice Center were under agreat deal of
renovation so that the*wholeareawaskind of torn up and basically it wasavery noisy areainwhich
therewasabsolutely no privacy.” Hetestified that deputieswerealwayscloseby and could overhear
his conversations, which he bdieved impeded communication with the Petitioner. Following the
June 17 meeting, counsel sent an email to Judge Blackburn and A ssistant Di strict Attorneys General
Sharon Brox and Dan Hamm. Hereported that he sated the following in the email:

Please be advised | just met with [the Petitioner] to discuss final trial preparations

and all wasnot well. He became upset about the matter and was concerned that | had

not done enough to help him or to prepare his defense. He returned to his cell

suggesting | wasworking with the prosecutionto convict him. Thephysicd situation

didn’t permit me to properly confront him and to process the issue (Mr. Hayesisin

4 max where the attorney visiting area hasbeen under construction for months. The

inmates may see their counsd only in the presence of deputies). | share this

information only becauseit could impact thetrid set for Monday.

Counsel could not recall specifically what caused the Petitioner to become angry during the
June 17, 1998 meeting. Hetestified that his next meeting with the Petitioner occurred on June 19,
1998, and lasted two hours. Counsel testified that he spoke to the Petitioner about the defense of



alibi. Hestated that he a so spoketo the Petitioner about the possibility that three individuals might
identify him as the person who shot the victims.

Counsel testified that the Petitioner claimed that one of the potential witnesses against him
was with the Petitioner’ s mother at the time of the offense. He stated that in essence, the Petitioner
was providing an alibi for one of the prosecution witnesses, Wanda Poole. According to counsel,
Poolewould have testified to the following regarding the night of the offense: that she waswith the
Petitioner; that she accompanied the Petitioner to the store; that on the way back from the store, the
Petitioner wanted to stop at someone’s house; that she knocked on the door of the home, that
Tawanda Parker opened the door, and the Petitioner entered the residence behind Parker; that there
was adiscussion about borrowing an automobile, and the Petitioner pulled out a handgun, shot Mr.
McLemore, and then shot Parker; and that asthey wereleaving, the Petitioner grabbed Poole by her
blouseand told her that if shetold anyone, hewould kill her. Accordingto counsel, thiswasPool€e’s
initial account of the events, but she later “ back-pedded and got somewhat ambivalent.”

Counsel testified that he had several reasons to question Pool€’ s credibility: Hestated that
she waited several days before sharing the information with anyone, that her account “rather
conveniently exonerated her from any kind of criminal responsibility,” that she was*lacking some
details” in her account, and that shehad apersonal relationship with the Petitioner. Counsel testified
that the Petitioner clamed that Poole had been to the victims home to purchase drugs. However,
counsel acknowledged that the trial court would not allow him to introduce certain evidence
regardingdrug activity at thevictims home. Counsel testified that he had abrief phone conversation
with Sheila Bailey in which she stated that she thought the Petitioner was with her on the night of
the offense but claimed she was not positive. He testified that he also talked to the Petitioner’s
mother.

Counsdl testified that he was provided with the State’ s discovery material in this case and
was familiar with the State's case against the Petitioner. He stated that this was not an “overly
complicated” case. Counsel tedtified that he spent a sufficient amount of time with the Petitioner
to prepare the case for trial. He also reported that “[n]inety-percent of [hig] trids are without a
defense.”

He acknowledged that the Petitioner wanted hismother and hisgirlfriend to testify. Counsel
testified that he did not “think agirlfriend saying that she might have been with the Petitioner” would
have been very persuasvetoajury. However, counsel explained that he “wasnot pleased with the
quality of what their anticipated testimony would be.” He dso testified that if the Petitioner’s
mother had testified, she could have provided the State with amotive for the shootings. According
to counsd, the Petitioner’s mother would have stated that Parker had “repeatedly and annoyingly
called” the Petitioner seeking to buy drugs, and she would have testified that she told Parker to call
the Petitioner on his beeper.

On re-direct examination, counseal testified that he would have discussed with the Petitioner
what the State’s evidence would include. However, he stated that he probably did not tell the
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Petitioner that he did not have a defense. Counsel acknowledged that his conversation with Bailey
wasbrief. According to counsel, Bailey was only able to say that she thought she and the Petitioner
were together on the night of the offense, but she could not remember the date.

Sheilal . Bailey testified that she and the Petitioner had “ been together on and off for the last
seven years.” She recalled that on December 11, 1996, the Petitioner helped her move into her
apartment and spent the night with her there. Bailey stated that she picked up the Petitioner at his
mother’ s home and that the Petitioner was at her residence on Ivey Street with her until 10:30 am.
the next day when she took him home. She testified that she drove the Petitioner home in her
cousin’scar thenext morning. Bailey reported that her homeisin west Nashville. She maintained
that the Petitioner was with her the entire night. Bailey testified that she did not recall counsel or
anyone from the public defender’ s office calling her about this case.

On cross-examination, Bailey testified that the Petitioner isthefather of her thirteen-year old
son. She stated that she has two other sons who are eighteen and sixteen years of age. Bailey
reported that she moved someof her possessions from her former residence on December 10, 1996,
and the Petitioner hel ped her move the remainder on December 11, 1996. Shetestified that she left
work at 9:00 p.m. on December 11, 1996 and went by the Petitioner’s mother’ shometo pick up the
Petitioner. Bailey daimed that she did not know Tawanda Parker, the female shooting victim.
Bailey was certain that she was not with the Petitioner a 5:00 p.m. on December 11, 1996 because
shewas at work. Shetestified that her three children stayed at their grandmother’ shouse that night
and did not go to Bailey’ s new house. Bailey testified that she did not find out right away that the
Petitioner was arrested because she was not speaking to him. However, she testified that she
remained on good terms with the Petitioner’ s mother.

Mattie Darnell, the Petitioner’ s mother, testified that on the evening of December 11, 1996,
her oldest son, William Hayes, and Wanda Poole were at her house. Shetestified that Poolewas a
former girlfriend of the Petitioner. Accordingto Darnell, Poole stayed a her house the entire night.
On cross-examination, Darnell testified that she is a light sleeper and that she dept “partially”
through the night. When asked what she was doing that night, Darnell responded,

“l looked at TV. We talked back and forth. | answered the phone. | ran to the

bathroom. | went and took a nap and back up answering the phone, going to the

bathroom, talking to Wanda or either saying afew thingsto my other son because he

also gets up at night.”

Darnell testified that Parker called a“few” timesthat night trying to find the Petitioner. She
stated that she told Parker that she did not know where to find the Petitioner and that she should
“beep him.” Darnell reported that Parker had previously been to her home. She testified that a
friend called her the day after the offense and told her that the victims had been shot. Darnell
recalled finding out that the police werelooking for her son later that day. Darnell testified that she
knew Bailey and saw her on the morning after the shooting. She stated that Bailey later told her that
she was with the Petitioner during the time the offense occurred. Darnell testified that she told
counsel that Wanda Poole was with her the entire night of the offense.
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1. ANALYSIS

The Petitioner allegesthat he received ineffective assistance of counsel at trial. Specificaly,
he contendsthat he was not ableto adequately communicate with counsel based on the conditions
at the Criminal Justice Center at the time of his detention. He also complainsthat counsel failed to
present the defense of alibi. Inorder to obtain post-conviction relief, a petitioner must show that his
or her conviction or sentenceisvoid or voidable because of the abridgment of aconstitutional right.
Tenn. Code Ann. 8§ 40-30-203. The petitioner bearsthe burden of proving factual allegationsin the
petition for post-conviction relief by clear and convincing evidence. 1d. § 40-30-210(f). A post-
conviction court’ sfactual findings are subject to ade novo review by this Court; however, we must
accord these factual findings a presumption of correctness, which is overcome only when a
preponderance of the evidenceis contrary to the post-conviction court’ s factual findings. Fieldsv.
State, 40 S.\W.3d 450, 456 (Tenn. 2001). A post-conviction court’ s conclusions of law are subject
to a purdy de novo review by this Court, with no presumption of correctness. 1d. at 457. The
Tennessee Supreme Court has held that the issue of ineffective assistance of counsel is a mixed
question of law and fact and, as such, is subject to de novo review. Statev. Burns, 6 S.W.3d 453,
461 (Tenn. 1999).

The right of a criminally accused to representation is guaranteed by both the Sixth
Amendment to the United States Constitutionand Article 1, Section 9 of the Tennessee Constitution.
1d.; Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). This right to representation includes the
right to “reasonably effective” assistance. Burns, 6 SW.3d at 461. In reviewing a claim of
ineffective assistance of counsel, this Court must determine whether the advice given or services
rendered by the attorney arewithin therange of competence demanded of attorneysin criminal cases.
Baxter, 523 SW.2d at 936. To prevail on aclaim of ineffective assistance of counsel, a petitioner
must show that “counsel’s representation fell below an objective standard of reasonableness,”
Strickland v. Washington, 466 U.S. 668, 688 (1984), and that this performance prejudiced the
defense, resulting in afailure to produce areliable result. 1d. at 687; Cooper v. State, 849 S.W.2d
744, 747 (Tenn.1993). To satisfy the requirement of prejudice, a petitioner must show areasonable
probability that, but for counsel’s unreasonable error, the fact finder would have had reasonable
doubt regarding thepetitioner’ sguilt. Strickland, 466 U.S. a 695. Thisreasonable probability must
be “sufficient to undermine confidence in the outcome.” |d. at 694; see also Harris v. State, 875
S.W.2d 662, 665 (Tenn. 1994).

When eval uating an i neffective assisance of counsel daim, thereviewing court shouldjudge
the attorney’ s performance within the context of the case asawhole, taking into account all relevant
circumstances. Strickland, 466 U.S. at 690; State v. Mitchell, 753 S.W.2d 148, 149 (Tenn. Crim.
App. 1988). The reviewing court must evaluate the questionable conduct from the attorney’'s
perspective at thetime. Strickland, 466 U.S. at 690; Cooper, 849 SW.2d a 746; Hellard v. State,
629 S.W.2d 4, 9 (Tenn. 1982). In doing so, the reviewing court must be highly deferential and
“should indulge a strong presumption that counsel’s conduct fdls within the wide range of
reasonable professional assistance.” Burns, 6 S\W.3d at 462. Counsel should not be deemed to have




been ineffective merely because a different procedure or strategy might have produced a different
result. Williamsv. State, 599 S.W.2d 276, 279-80 (Tenn. Crim. App. 1980).

Following the evidentiary hearing on the Petitioner’ s petition for post-convictionrelief, the
trial court made the following findings:

First of al, | don’t see any deficiency of [counsel]. He interviewed Ms.
Bailey, or Batey, as he had written down. He made a comment like obviously she
didn’t remember and for him to go much further would probably have not been of
much benefit and would runtherisk of being accused of having told thewitnesswhat
to say.

With regard to the mother’s testimony, obviously, [counsel] had the
information that he needed to make the decision not to use it because of the impact
it would have on the actual trial.

He defended this case based on the issue with the identification, which on
cross he made much of. Also, with the fact it was so inexplicable that it could not
possibly have been premeditated and intentional. He was very much arguing for a
lesser included offense, so that was the thrust of the defense.

Given the facts of the case, and I'll have to say this is one of the more
overwhelming cases |’ ve ever seen. It did not take thejury long, and part of it ismy
observations of the victims asthey testified, which | have the benefit of that reading
acoldrecord doesn’t giveyou, but thesewitnessesknew the[Petitioner]. Ms. Parker
had known him for three months. He had been to the house, had borrowed money
previously. There had been no problems whatsoever with them. He came there to
borrow a car, and it’'s just interesting. The identification was not compromised.
When the paramedicsfindly got thereand these people were left for dead. She kept
trying to dial 911 because they are not paralyzed and Mr. McLemore is, he was
awake alot of thetime, but he couldn’t do anything given the way he was shot and
they were just laying there in this bedroom waiting for peopleto find them. But the
first thing they tell the paramedicsis Ervin. Hedid this. | mean, thereisno question
that they knew who hewas.

Now, the other interesting thing was the photo lineup, and that is the police
weretrying toverify who they weretalking about just to make sure. Detective Pierce
first takesalineup that doesn’t eveninclude the picture of the [ Petitioner] tothemin
the hospital and they don’t identify anybody, and as soon as they get a photo with
himinit, that isabsolutely him. Thereisno question about the identification and no
question about their testimony.

It was an overwhelming case. [Counsel] did the best he could under the
circumstances, made very good decisions, so givenall that, plustheissuewith regard
to the interview over in the jail, [counsel] also testified there was one difficult
interview that he brought to my atention, and I’ msurel probably said something, it’'s
not in the record, but to the effect of do you need me to do something with this, and
then he had a subsequent interview that lasted two hours, so whatever problems
might have occurred early on, they wereat |east resolved by trial, so with all this, I'll
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issue awritten order, but at this point, I’ m going to deny the petition, but | will issue
awritten order.

From the record before us, we concludethat the Petitioner has failed to show that counsel’s
representation fell below the range of competence of attorneys in criminal cases. Both victims
testified unequivocally that the Petitioner was the person who shot them. Although the Petitioner
argues that counsel should have presented the defense of dibi, counse made a strategic decision
based on the proof not to do so. Counsd testified that when he spoke to Bailey, she did not seem
sure that she was even with the Petitioner on the night of the offense. Counsel aso testified that
allowingthe Petitioner' smother to testify woul d not have been strategi cally sound because shecould
only testify that she was with one of the prosecution’s witnesses at the time of the offense.
Moreover, counsel noted that the Petitioner’s mother could have inadvertently provided the
prosecution with amotive.

Regarding the Petitioner’ s argument that he was not able to adequately communicate with
counsel, we notethat counsel testified that he met with the Petitioner on eight separate occasionsand
that at least five of those meetings lasted a minimum of forty minutes. Counsel testified that he
discussed the casewith the Petitioner and discussed the possibility of presenting thedefenseof alibi.
Although the Petitioner testified that he was uncomfortabl e talking to counsel with deputies present,
hefailed to articulate what information he was unable to convey to counsel during those meetings.

Thus, we conclude that the trial court properly found that counsel was not deficient in his
performance. Accordingly, the judgment of thetrial court is AFFIRMED.

ROBERT W. WEDEMEY ER, JUDGE
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