IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE
AT KNOXVILLE
May 23, 2001 Session

STATE OF TENNESSEE v. ASATA LOWE

Direct Appeal from the Circuit Court for Blount County
Nos. C-11329, C-11330 D. Kelly Thomas, Jr., Judge

No. E2000-01591-CCA-R3-CD
September 16, 2002

A Blount County jury convicted the Defendant of two counts of first degree premeditated murder
and imposed concurrent sentences of life imprisonment without the possibility of parole. Thejury
also convicted the Defendant of especially aggravated robbery, and the trial court sentenced the
Defendant to twenty-five yearsincarceration, to be served consecutive to thetwo sentencesfor first
degree premeditated murder. The Defendant now appeds, raising thefollowing issues: (1) whether
thetrial court properly instructed the jury on all lesser-included offenses rai sed by the evidence, (2)
whether thetrial court erred by refusing to instruct the jury on duress, necessity and accessory after
the fact, (3) whether the trial court erred by allowing into evidence testimony regarding the
Defendant’ s pending aggravated assault trial, (4) whether the trial court erred by allowing into
evidence amagazine clip confiscated from the Defendant by police two months before the murders,
(5) whether the trial court erred by refusing to find the sentencing provisions of the Tennessee
homicide laws to be unconstitutional, (6) whether the Defendant’s convictions for especially
aggravated robbery and theft violated his right againgt double jeopardy, (7) whether the indictment
was constitutionally defective on its face, and (8) whether there was sufficient evidence to convict
the Defendant of the charged offenses. We affirm the judgment of the trial court, but remand for
entry of acorrected judgment form in Count 111 of indictment number 11329.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court Affirmed and
Remanded

RoBERT W. WEDEMEYER, J., delivered the opinion of thecourt, inwhich GaAry R. WADE, P.J., and
THOMAS T. WOODALL, J., joined.

F. D. Gibson, Maryville, Tennessee, for the Appellant, Asata Lowe.

Paul G. Summers, Attorney General and Reporter; Patricia C. Kussmann, Assistant Attorney
Generd; Michael L. Hynn, District Attorney General; Edward P. Bailey, Jr., Assistant District
Attorney General; and Kirk E. Andrews, Assistant District Attorney Generd, for the Appellee, State
of Tennessee.



OPINION

TheDefendant, AsataD. Lowe, was charged inindictment number 11329 with thefollowing
crimes against Charles Hill: first degree premeditated murder, felony murder in the perpetration of
arobbery, especially aggravated robbery, theft of property valued over $1,000, and felony murder
in the perpetration of theft. A Blount County jury found the Defendant guilty of the following
offenses against Charles Hill: first degree premeditated murder, felony murder in the perpetration
of arobbery, and felony murder in the perpetration of atheft. At the close of the State' s proof, the
trial court dismissed the charges of robbery and theft. Thetrial court merged the two felony murder
convictions into the first degree premeditated murder conviction.

In indictment number 11330, the Defendant was charged with the following crimes agai nst
Sammy Garner: first degree premeditated murder, felony murder in the perpetration of arobbery,
especidly aggravated robbery, theft of property valued over $1,000, and felony murder in the
perpetration of theft. A Blount County jury convicted the Defendant of all chargesin the second
indictment. The trial court merged the two felony murder convictions into the first degree
premeditated murder convictionand it alsomerged thetheft convictionintotheespecidly aggravated
robbery conviction.

I. FACTS
A. State' s Proof

Officer Robert Hubbard, a member of the Drug Task Force of the Blount County Sheriff’s
Department, testified that on October 16, 1998, he was at Shaggy’ s Market, a convenience storeon
Aluminum Avenuein Alcoa, Tennessee. According to Hubbard, late that afternoon the door to the
store* opened and ayoung manfell through thedoor.” Hubbard testified that the manwas* bleeding
from . .. hissides” Hubbard immediately dided 911 and, at the same time, walked over to the
victim and “did chest compressions’ to keep him breathing. Hubbard testified that the victim was
still alive when the ambulance arrived, but he appeared to be dying. Hubbard recognized the victim
as Charles “Bill” Hill and stated that the victim “frequented” Shaggy' s Market. Hubbard testified
that Stacey’ s Place, also known as Stacy’ s Bar and Grill, was separated from Shaggy’s Market by
two dumpsters. Hubbard stated that Stacey’s Place was not operated as a full-time business,
however, parties were often held there.

Larry Sankey testified that at around 5:15 or 5:30 p.m. on October 16, 1998, he stopped at
Shaggy’ s Market to buy a Coke, and as he started to walk out the door, he heard gunshots. Sankey
recalled that approximately ten seconds later, he saw aman running towards him. According to
Sankey, just as the man “got to the drive. . . it wasjust like he hit abrick wall . . . his hands went
up.” Sankey could tell that the man had been shot because “the blood just spurted . . . out hisside.”



Sankey testified that theman fell when he reached the side of Sankey’ scar inthe parking lot,
and less than a minute later, Sankey heard a car pulling out of the driveway to Stacey’s Place.
Sankey described the car as an “older, large” Oldsmobile or Pontiac, which was dark red or wine-
colored. Sankey testified that he was sitting in his car when the wine-colored car pulled away from
Stacey’sPlace. Sankey stated that his window was down and that the front windows of the wine-
colored car were also rolled down. Sankey testified that he was able to see two individualsin the
vehicle and he described them both as African-American males. Sankey stated tha the driver had
a dark complexion and that the passenger was “light-skinned.” Sankey thought that the driver
appeared to be shorter than the passenger. Sankey was unable to positively identify the Defendant
in court as one of the men in the car.

According to Sankey, the car traveled down Aluminum Avenue, “[g]ot to the stop, took a
left, went up to Hall Road and took aright.” Sankey testified that the route that the vehicle took
leadsto AlcoaHighway. Sankey stated that he “went up the street[,] . . . looked both ways, turned,
came back[,] . . . went to where the victim was . . . and waited on the police officers.” Sankey
testified that he did not see anyoneel seat Stacey’ sPlace. When police officersarrived, Sankey gave
them a description of the vehicle and the route that it had taken. Sankey stated that the car was
moving “fast” when it pulled out of Stacey’s Place.

Kevin Condee, adeputy sheriff with the Blount County Sheriff’ s Department, testified that
on October 16, 1998, he was working as apatrol officer when he responded to a report that a major
crime had occurred on Aluminum Avenue. Condeefirst went to Shaggy’s Market, where he “saw
ablack male subject slumped over in the doorway of the business, with some other people around
him.” Condee testified that the man was “ bleeding severely from the front part of hisbody. There
wasjust alot of blood.” Condee stated that the man appeared to be “ struggling . . . to breathe,” but
Condee could not tell if the man was conscious. Condee recognized the man as Charles®Bill” Hill.

Condeethen spokewith Larry Sankey, who gave himinformation regarding acar containing
passengers which had |eft the area of the crime. Condee immediately transmitted this information
on the radio to other officers. Condee described the car asa“maroon or wine-colored Buick, four-
door-type car,” and he announced that the car was traveling on Hall Road towards the bypass area.

Condee testified that there was blood outside Shaggy’ s Market and that there was a“blood
trail” between Shaggy’ s Market and Stacey’ s Place. Condee testified that ared car was parked in
the garage behind Stacey’ s Place. Condee recalled that a telephone was laying on the ground near
Stacey’s Place.

Rodney Lovin, adeputy sheriff with the Blount County Sheriff’s Department, testified that
on October 16, 1998, he was employed as a patrolman with the Alcoa Police Department. Lovin
testified that at approximately 5:45 p.m., he receved a dispatch reporting a maor crime on
Aluminum Avenuein Alcoa. When Lovin arrived at the scene, Officer Condee was already there.
At the scene, Lovin observed “ablack male bent over in the doorway of Shaggy' sMarket. Hewas
bent over on his knees. He was bleeding very badly from the front side of hisbody . . ..” Lovin
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tried to speak to the victim; however, the victim did not respond. Lovin identified the victim as
Charles Hill.

Lovinthen located atrail of blood which led to Stacey’ sPlace. Thetrail “went up to the left
side of the parking lot, al the way back to underneath a carport area where aback door is.” Lovin
followed the blood trail and found in the carport a red vehicle with the motor still running. Lovin
testified that he was al so made aware of atelephonelaying near the crime scene. Once Lovin entered
Stacey’ sPlace, he observed amalelying on hisleft side behind thebar with hishand underneath him
and “what appeared to be an automatic weapon just a few inches from his body.” Unsure if the
personwasalive, the officerstold the person not to move. Upon further investigation, Lovin noticed
what appeared to beabullet wound near the person’ sjaw. After another officer moved the gun away
from the person, Lovin lifted the person’ sarm and was not ableto feel apulse. Officersthen radioed
for another ambulance. The second victim was later identified as Sammy Garner.

Deputy Sheriff JamesL. Wilson of the Blount County Sheriff’ s Department testified that on
October 16, 1998, he was a senior police officer with the Maryville Police Department and that he
received a dispatch about a shooting on Aluminum Avenue. He and two other officers went to the
crime sceneto assist the Alcoa Police Department. Wilson first went to Shaggy’' s Market, where he
recognized Charles Hill in the doorway. Wilson testified that Hill was in distress, according to
Wilson, Hill was on his knees “bleeding profusdy.” Wilson heard Hill “gurgling, attempting to
breathe.” Wilson stated that Hill appeared to have gunshot wounds to the front portion of hisbody.

Wilsonthenfollowed atrail of blood to Stacey’sPlace. Wilson testified that he and Sergeant
Brooks went inside Stacey’s Place. Wilson observed a bullet hole in the glass portion of the
doorway leading to the carport. Wilson testified that Brooks noticed a person and agun. Unsureif
the person was alive, Brookscalled for assistance. The weapon was removed and secured. Wilson
then testified that one officer checked thevictim and found no signsof life. Wilson testified that the
gun laying next to the victim was a semi-automatic Glock pistol. Wilson also testified that a bullet
waslaying next to thegun. Wilson later saw atelephonelaying ontheground. Wilsontestified that
the phone was “ directly out from the entrance of Stacey’s, |[a]ying in the middle of the road.”

Sergeant Steve Brooks of the Alcoa Police Department was d so called to the crime scene on
Aluminum Avenue. Brooks testified that he entered Stacey’s Place through the carport. Brooks
recalled that the room he entered was very dark. Brooks looked behind the bar, saw a par of feet
wearing work boots, and warned the other officers. Brooks testified that he then got on top of the
bar becausehewas not sureif thevictimwasdead. Brooksrecognized the victim as Sammy Garner.
Brooks then checked the victim for signs of life and called an ambulance. Brooks also observed a
gun tha wasin a*“locked and loaded position” and a bullet beside the victim.

Captain Lowell H. Ridings, Jr., testified that heisin charge of the Criminal Investigations
Division of the Alcoa Police Department. Onthe day of the offense, Ridingswent to Stacey’ s Place
to perform a“sweep” and to search for evidence of acrime. Ridings stated that the scene “[k]ind
of looked like chaos,” and he surmised that there had been a shooting. According to Ridings,
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Garner’ sbody wasbehind thecounter. Near Garner’ sbody, Ridingsfound a.40-caliber Glock pistol
containing amagazineand “ nothing inthebreech.” Ridingsalso observed a.40-caliber unfired shell
laying against the edge of the counter. Ridingsexamined the gun and determined that it had not been
recently fired.

Ridingsalsofoundfive gected, fired .45-caliber shells. Threeof the shellswerelocated near
the door, one was near the corner of the bar, and one was behind the bar. Ridings stated that there
wereindicationsthat abullet had penetrated the door; however, officerswere unableto find abullet
at that location. Ridings observed on the counter “about a double bread pan full of duminum foil
... which contained awhite powder substance.” Near the powdery substance, Ridings found a set
of digital scales which he stated are used to weigh small objectsin grams.

Derrick Swenson, apatrol officer with the AlcoaPolice Department, testified that on October
16, 1998, he was called upon to assist Captain Ridings in investigating the crime scene at Stacey’s
Place. Swenson testified that “on the counter top” inside the bar he observed one open container of
cocaine in aluminum foil. Also on the bar was a zip-lock bag containing a powdery substance.
Insideavending machine, officersfound “several baggies of what appearedto be. . . alarge quantity
of crack cocaine.” Nine “baggies’ of powder cocaine were found in the bottom of the vending
machine.

Ernest Kemper, 111, a patrol officer with the Alcoa Police Department, testified that on
October 16, 1998, he was working as a uniformed police presence at the Clayton Homes Show
located on AlcoaHighway. Kemper wasin amarked policevehicle. According to Kemper, around
5:30 or 5:45 p.m., hereceived an emergency dispatch that there had been a shooting on Aluminum
Avenue. Thedispatch informed officersthat the suspect vehiclewas amaroon car occupied by two
black males. Kemper testified that within aminute of the dispatch, he observed a vehicle matching
that description pass by him on Alcoa Highway. Kemper stated that the driver of the vehicle had
darker skin than the passenger. Kemper got into hispatrol car, pulled behind the vehicle, and called
in the license plate to the police department. Kemper was informed that the tag on the car was not
onfile. Kemper testified that he then activated hislightsand siren and tried to initiate atraffic stop.
However, the maroon car continued to accelerate. Kemper testified that the suspect vehicle was
traveling at arate of speed that was at least seventy miles per hour.

Kemper recalled that as his car and the vehicle driven by the suspects neared the Blount and
Knox County line, he was not able to receiveradio transmissions. The suspect vehicle turned onto
Woodson Drive in Knox County. Kemper testified that the vehicle slowed, and the driver’s door
opened. Kemper drove alongside the vehide so that the suspects could not flee. Kemper testified
that when the cars were right beside each other, the passenger appeared to have afirearm pointed at
Kemper. At this point, the suspect vehicle had almost stopped, and Kemper stated that in order to
prevent the passenger from shooting, Kemper fired at least one round from his service pistol.

Kemper testified that he then tried to force the suspect vehicle off theroad by hitting therear
of the suspect vehicle. The suspect vehicle went through an intersection and was struck by a
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southbound station wagon. Kemper testified that he believed that his car hit the suspect vehicle
again after the first collison. Kemper recalled that the driver exited the vehicle through the rear
passenger door and “ made amovement with his handsinto hiswaistline.” Kemper testified that he
told the driver to put his hands in the air, but the driver did not comply. Kemper stated that the
driver then made a “sudden movement from his waist towards [Kemper],” so Kemper shot at the
driver. Thedriver fell totheground. Kemper testified that the passenger tried to get out of the car,
but Kemper sprayed him with a chemical spray in order to subdue him. Kemper did not see any
weapons on either suspect. More officers soon arrived, and the suspects were transported to a
hospital.

At trial, Kemper identified the Defendant as the driver of the suspect vehicle. Kemper
testified that he believed that the Defendant was wearing “a pair of camoflauge britches. . . and a
red shirt and a bullet proof vest under hisred shirt.” Kemper identified the passenger of the suspect
vehicle as Brian Whitman. Kemper admitted that during the chase, the men could have thrown a
weapon from their car without him noticing.

David Gilliam, M.D., the Blount County Medical Examiner, performed autopsies on both
victimsin thiscase. Gilliam testified that Garner suffered a gunshot wound to the top of his head
and a gunshot near the right corner of his mouth. Gilliam determined that neither of the wounds
were “contact wounds.”

Gilliamtestified that Hill suffered agunshot to hisright back, which penetrated hisright lung
and hit hisheart. Gilliam reported that Hill also suffered agunshot wound to hisleft back. Gilliam
stated that Hill died of massiveblood loss. Gilliam also noted that Hill was probably moving when
he was shot.

Greg McCallietestified that on the afternoon of October 16, 1998, he was in Howe Street
Park in the Hall-Oalfield community in Alcoawith Charles Hill and Sammy Garner, Jr. McCallie
testified that Garner owned an establishment called Stacey’s Place and that Garner lived in an
apartment abovetheshop. Accordingto McCallie, Garner kept cocainein theceiling of the kitchen
and a gun underneath the counter behind the bar. McCallie stated that sometime before sundown
on October 16, 1998, Garner asked McCallieto transport himto Garner’ sbar on Aluminum Avenue
because he was having car trouble. McCallie told Garner that he could not go because he had his
nephews in the park with him. At that time, Hill offered to take Garner to his bar.

Myron Lea Kellogg testified that on October 16, 1998, Garner also asked him for aride.
Kellogg stated that Garner needed his help to make adrug deal. Kelogg testified that Garner told
him that he had cocaine. Kellogg further testified that on or about October 14, 1998, he went with
Garner to Atlanta, Georgia, where Garner purchased a kilogram (thirty-six ounces) of cocaine for
$27,000. According to Kellogg, when Garner returned to Stacey’s Place, he placed the cocainein
the celling of the kitchen. Kellogg recalled that Garner kept a .40-caliber gun behind the bar at
Stacey’s Place. Kellogg testified that he had withessed * about athousand” drug deals, and he had
never seen anyone wear aflak jacket or a bullet-proof vest to the transactions.
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Seneca Toure Teeter was also in Howe Street Park in Alcoaon October 16, 1998. Teeter
testified that while in the park, Garner borrowed his cdl phone to make acall. Teeter stated that
Garner stayed on the phone for approximately ten minutes, but Teeter was not able to hear the
conversation. According to Teeter, just beforeleaving, Garner stated that he was* about to go make
asale and hewould be back in alittle bit.”

Brian Whitmantestified that on October 16, 1998, the Defendant asked Whitman to ridewith
him to Alcoa. Whitman stated tha he decided to go with the Defendant because he wanted to see
Sammy Garner. According to Whitman, the Defendant was wearing a bullet-proof vest when they
left to go to Alcoa. Whitman stated that he had never seen the vest before. Whitman testified that
the Defendant was driving Jamal Tory’s*burgundy 98” Oldsmobile. Whitman recalled that when
they arrived at Garner’s club, nobody was there. After afew minutes, a small red car pulled up to
the club. Whitman stated that Hill was driving and Garner was in the passenger seat. Whitman
testified that he knew Garner but that he did not know Hill.

Whitman testified that both cars parked in the carport. Accordingto Whitman, everyonegot
out of the cars except Hill, who “came in maybe aminute after [everyone else] camein.” Whitman
recalled that he ta ked to Garner and that everyonewasfriendly. Whitman stated that the Defendant
and Garner began to talk, but he recalled that the Defendant and Hill did not even look at each other.
Whitman testified that once everyone was inside, he asked to use the phone, and he took the phone
outsideto make acall. Whitman testified, “By thetime | got outside to use the phone, | heard four
gunshots.” Whitman stated that he “threw [the phone] down and ducked out of the way when [he]
saw Mr. Hill run out the door.” According to Whitman, Hill ran down the street towards the
convenience store. Whitman then saw the Defendant run out of the building with something that
looked “[l]ikealittle plastic Kroger bag.” Whitman testifiedthat the Defendant got into thedriver’s
side of the vehicle and Whitman got in on the passenger’ sside. Whitman stated that the Defendant
threw the bag in Whitman’slap and said that “they tried to kill him.”

Whitmantestified that theDefendant |eft Stacey’ sPlace, driving “fast” past Shaggy’ sMarket
towards the highway. Whitman stated tha he looked in the bag and saw that it was “full of dope.”
Whitman threw the bag onto the back seat and then he climbed onto the backseat. Whitman testified
that he stuffed the bag into the backseat, “[b]ehind the armrest.” Whitman climbed back onto the
front seat and saw agun laying beside the Defendant. Whitman then saw apolice officer onthe side
of theroad getinto hispatrol car and warned the Defendant. According to Whitman, the Defendant
said that he could not pull over “[b]ecause that’s how [he] got caught the last time.” Whitman
estimated that it took the police officer approximately two minutes to catch up to their vehicle and
turn on hislights and siren. Whitman stated that he last saw the gun right before the police officer
pulled behind their car. Whitman testified, “And then after he was behind us for so long, [the
Defendant] attempted . . . . to pull over or confuse the police officer or lose him or whatever.” The
Defendant then turned onto aside street. Whitman stated that by the time the Defendant turned, “the
policeman had shot at [them]. He let two rounds off at [them].”



Whitman testified that at some point, the police car “rammed into the back of” their car,
which “pushed [them] through the intersection.” Whitman stated that their car “fishtailed” and was
hit by another car. According to Whitman, the Defendant began climbing out of the driver’s side
door and ran around to the back of the vehicle, a which timethe officer, who was a so out of hiscar,
“let off two more shots.” The Defendant then laid down on the ground. Whitman testified that he
remained in the car, and the police officer sprayed him in the face with “mace, pepper spray or
whatever it was’ so he“couldn’t see anything.” Officers pulled Whitman out of the car and he laid
on the ground. Whitman recalled that his |eft knee was cut during the incident.

Whitman testified that the Defendant told him that he was going to Alcoa to buy cocane.
Whitman maintained that he did not want to beinvolved in adrug transaction, but that hejust rode
with the Defendant so he could see Garner. Whitman testified that he deliberately did not pay
attention to the conversation in the club. Whitman testified that the Defendant owned a.45-caliber
pistol with a“pointer” or laser sight onit. Whitman identified the gun recovered from the highway
median as the Defendant’ s gun. Whitman testified that the Defendant always carried that gun, and
Whitman just assumed that the Defendant had it with him when they went to Alcoa.

Charles” Chuck” Lassetter, an officer with the Knox County Sheriff’s Department, testified
that the police department towed the suspect vehicle to the City County Building, where it was
turned over to detectives. According to Lassetter, the car was registered to Jamal Tory.

Brad Park, a crime scene technician with the Knox County Sheriff’s Office, performed the
final search of the suspect vehicle. Park testified that he dso fingerprinted the vehicle and took
photographs of the vehicle. Park testified that during his search, hefound a bullet in the vehicle
frame. Park aso testified that he found a white plastic shopping bag “underneath the armrest
between theinsulation and the frame of thetrunk.” Park believed that someonewould haveto make
an effort to put the bag where it was found. Inside the shopping bag, Park found four separate
ziplock bags containing awhite powdery substance. Park testified that no prints were found on the
bags, however, Brian Whitman'’s fingerprints found were on the rearview mirror.

Celeste White, a drug chemist with the Tennessee Bureau of Investigation (TBI), testified
that she received four bags of white powder from the Knoxville Police Department. White
understood that the bags had been recovered from the suspect’s car. White analyzed the substance
and determined that the substance weighed 475.6 grams and contained cocaine.

Carl Smith, aforensic scientist with the TBI, andyzed powder that was obtained from the
crime scene. According to Smith, the sample contained 312.6 grams of cocaine hydrochloride,
which is commonly referred to as cocaine, and 82.4 grams of cocaine base, which is commonly
referred to as crack cocaine. Smith testified that some of the bags he received to test contaned
powdered sugar.

John Casale, aresearch chemist with the Drug Enforcement Agency (DEA), examined the
cocaine taken from the suspect car and from the crime scene. Casale testified, “| reached the
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conclusion that all fourteen bags were from the same batch of cocaine.” Casale stated that the
cocaine came from Peru and was ninety-eight percent pure.

Deputy Sheriff Russell Hatcher of the Blount County Sheriff’s Department participated in
alaw enforcement “sweep” of the median strip of Alcoa Highway on October 19, 1998. Hatcher
testified that during the sweep, he found a black, semi-automatic handgun with a magazine in it.
Hatcher believed that the gun was loaded, but he was not sure. Captain Lowell H. Ridings, Jr.,
testified that the gun later found in the median of Alcoa Highway had five rounds in the magazine.

Joseph Huckleby, an investigator in the Criminal Investigations Division of the Knoxville
Police Department, testified that on September 9, 1998, approximately one month before the crimes
in this case, he was working patrol when he recognized a man who had pending warrants against
him. The man wasin avehiclewith two other men. Huckleby gpproached the vehicle, arrested the
suspect, and performed a* security pat-down” on the other occupants of the vehicle. The Defendant
was one of the occupants. Huckleby found a .45 Glock magazine containing ten rounds in the
Defendant’ s front pants pocket. The Knoxville Police Department confiscated the magazine.

Harvey McGill testified that on October 16, 1998, he was driving home from work around
5:40 p.m. McGill testified that the traffic was heavy and that he was in aturn lane when he spotted
what he thought was atoy pistol laying on the ground. McGill testified that he opened his car door,
reached down, and picked up the gun. McGill then realized that he had found a nine-millimeter
pistol withamagazine. McGill testified that it |ooked asthough the gun had been run over acouple
of times. McGill took the magazine out of the gun and noticed that the gun was loaded and ready
to fire. McGill wrapped the gun in atee-shirt and left. When McGill read about the shooting on
Aluminum Avenue in the paper, he contacted the District Attorney General, who notified the Alcoa
Police Department. The police retrieved the gun shortly thereafter.

Oakley McKinney, a forensic scientist with the TBI, anayzed the two pistols found in
connection with this case. McKinney testified that he found no latent prints on one of the guns and
no identifiable latent printson the other. McKinney stated that the nine-millimeter pistol had debris
onit.

Tom Heflin, a forensic scientist with the TBI, testified that he specializes in firearms
identification. Heflin examined the two guns associated with this case. Heflin also examined the
Glock magazinethat was confiscated fromthe Defendant amonth prior tothecrime. Heflintestified
that the magazine that was submitted with the Glock pistol and the magazine confiscated from the
Defendant were basically the same. Heflin acknowledged that there was no indication that the
Defendant’ smagazine had been in that particular gun. However, Heflin determined that three of the
cartridges in each magazine were “ produced in the same | ot of ammunition, which means that they
could have very well possibly have been boxed in the same box of ammunition.” Heflin dso
testified that two of the fired cartridge casings found at the scene and the six cartridges in the two
magazines confiscated from the Defendant * had been produced by the same bunter tool.” Heflin
noted that usudly when Glock pistols like the onein this case are sold to the public, they are sold
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with two magazines, each with aten-round capacity. Both of the magazines that Heflin examined
had aten-round capacity.

Kathleen Lundy, an examiner inthe Federal Bureau of Investigation laboratory, testified that
she specializesin “elemental analysis and comparison of bullet and shot pellet lead specimens.”
Lundy testified that she performed a “comparative bullet lead analysis’ in this case. Lundy
explained that “when you analyze two bullets, if you find the same chemical composition, the
conclusion is that they are from the same batch or pour or melt of lead.” In this case, Lundy
compared two bullets retrieved from Garner’s body, one bullet from the crime scene, a cartridge
from the Glock pistol found in the median of the highway, four “test fires” from the Glock pistol,
and the magazine that was confiscated from the Defendant. Lundy “found atotal of three different
compositions of lead represented by all the specimens analyzed.” Lundy determined that the two
bulletsfrom Garner’s body, the bullet from the crime scene, seven cartridges from the confiscated
magazine, and five cartridges from the magazine in the Glock pistol had “anayticaly
indistinguishable compositions.”

Captain Daniel Neubert, Jr., of the Blount County Sheriff’s Department testified that heis
the Facility Administrator for the Corrections Division. According to Neubert, the Defendant had
$38 and Whitman had no money when they were brought to the Blount County Jail on October 16,
1998.

Terrence Long testified that at the time of trial hewas an inmate in the Blount County Jail,
and had talked to the Defendant while the Defendant wasincarcerated. Long recalled that someone
asked the Defendant if he knew Sammy Garner. Long testified that the Defendant replied, “ Oh, that
punk-ass bitch.” Regarding the last time the Defendant saw Garner, the Defendant stated, “Yeh, |
remember that punk-ass bitch when | seen his brains splatter.” Long testified that he and the
Defendant were arguing when the Defendant made the statements about Garner. Long stated that
he could not see the Defendant from his cell, but maintained that he knew that the Defendant made
the statements because the person making the statements responded to the name “Asata.” Long
testified that he lived with Garner for ten years when his mother was married to Garner’s father.
Long stated that he had previously been to Stacey’ s Place and that he also knew Hill.

Dominic Rashad Kdlogg testified that he was aninmatein the Blount County Jail at thetime
of thetrial inthiscase. Kellogg testified that on October 16, 1998, he saw Garner at the home of a
man named Jack. Kellogg stated that he noticed agun in Garner’ s pocket and asked him what was
going on. Garner said that he was going to sell a half of a kilogram of cocaine and left. Kellogg
asked Garner to whom heplanned to sell the cocaine, and Garner responded, “| don’t know, | [have]
never seen them before.” Kellogg testified that Garner left Jack’s house and waked toward a
pavilion in the park.

Kellogg testified that he aso knew the Defendant from the Blount County Jail. Kellogg

recalled that he “cursed [the Defendant] amost everyday” regarding Hill and Garner. Kellogg
testified that “ [a] fter acouple of days, [the Defendant] finally said, ‘ | watched that bitch-assnigger’s
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brains splatter out of his head.”” According to Kellogg, the Defendant also said, “If Charles Hill
wouldn’t have never been there, thiswouldn’t have never happened.” Kellogg further testified that
the Defendant stated that because the Defendant shot Hill in 1995, “[the Defendant] figured that they
would get him before he got them.” Kdlogg testified that although he shared acell with Terrence
Long, the argumentshbetween the Defendant and Long occurred beforeK ellogg becameincarcerated
or moved into the cell with Long. Kdlogg testified that he also knew Hill.

Detective Dale Boring of the Alcoa Police Department testified that he wasawitnessfor the
State in an aggravated assault case in which the Defendant was accused of shooting Charles “Bill”
Hill. According to Boring, Hill testified at the preliminary hearing, and the Defendant was present
in the courtroom during Hill’s testimony. The trid was subsequently set for November 10, 1998,
but the case was dismissed when Hill was killed. Boring testified that $3.48 was recovered from
Hill’ s clothing and that $71.00 was recovered from Hill’ s vehicle.

B. Defense Proof

The Defendant testified that he graduated from high school and joined the Army, where he
was a computer programmer from August 1992 until January 1995. At the time of the crime, the
Defendant was attending Pellissippi State. The Defendant testified that he had known Whitman for
about ayear prior to the murders and that they saw each other once aweek. The Defendant testified
that heisfivefeet, fiveinchestall and that Whitman is approximately six feet, two inchestall. The
Defendant stated that he introduced Whitman to Princeton Wells and that Whitman bought a .45
Glock pistol with a“laser beam” on it from Wells about five to eight months before the crime. The
Defendant testified that Whitman carried the gun with him at all times.

The Defendant recd led that around noon on October 16, 1998, he was at Keathy Smith’'s
house. The Defendant had gone to Smith’ s after leaving his girlfriend’ s house, which was located
near Smith’s house. The Defendant explained that his car had been impounded the previous night
becausethetagswereexpired. The Defendant testified that sometime between noonand one o’ clock
that afternoon, Whitman and Kenny Jamal Tory also arrived at Smith’ shouse. The Defendant stated
that Whitman drove Tory’ s car and took the Defendant to theimpound lot to retrieve hiscar. After
retrieving the car, both men returned to Smith’ shouse. The Defendant testified, “When | first asked
[Whitman] to go take meto go get my car at the impound [lot], [Whitman] asked mewould | take
him to Alcoato see Sammy Garner.”

The Defendant testified that they returned to Smith’s house from the impound lot at
approximately 2:00 p.m., but they did not leavefor Alcoauntil after 4:00 p.m. because Whitman had
been “tryingto page. . . Garner.” Jamal Tory gave the Defendant and Whitman directionsto get to
Stacey’s Place. According to the Defendant, Whitman asked to borrow Tory’s 1998 four-door
Oldsmobile because the motor in the Defendant’s car began “ticking” on the way back from the
impound lot. The Defendant testified that he drove because Whitman did not have adriver’ slicense.
The Defendant stated that Whitman told him that he was going “to talk about some musical
equipment or to pick up some musical equipment or something like that.”

-11-



The Defendant testified that on the way to Stacey’ s Place, he missed aturn and ended up at
a Texaco gas station. The Defendant stated that he and Whitman attempted to cal for directions,
but the phone did not work so they drove down the street to a Food Lion grocery store to use the
phone. The Defendant recalled that Whitman dialed Tory’s number, but the Defendant talked to
him. The Defendant testified that when they finally arrived at Stacey’ sPlace, he pulled into the back
part of the carport. Not finding anyone else there, the Defendant left the car engine running. The
Defendant testified that Whitman got out of the car and told the Defendant, “I’ll be right back.”
However, a few minutes later, the Defendant saw a “little red car” drive up to Stacey's Place.
According to the Defendant, Hill was driving the car, and Garner wasin the passenger’ s seat. Hill
parked the car beside the car that the Defendant was driving. The Defendant testified that it did not
bother him that Hill wasthere and that he had met Garner acoupl e of times previously through Tory.
The Defendant testified that Whitman and Tory were best friends, and he recalled that Tory had
previoudly indicated that Garner was Tory’s cousin.

The Defendant testified that after Hill and Garner arrived at Stacey’ s Place, he still did not
turn the car engine off. The Defendant stated that he stayed in the car while Whitman, Hill and
Garner all went inside Stacey’ sPlace. The Defendant recalled that everyone appeared to befriendly
with one another.

The Defendant testified that after everyonewent inside, his pager went off, so hewent inside
to usethetdephone. According tothe Defendant, Garner handed Whitman aphonefrom behind the
counter, and Whitman handed the phone to the Defendant. The Defendant explained that he went
outside to make his phone call because he wanted some privacy. The Defendant stated that he
planned to sit on the car to make the phone call, but he had to step out into the light to see the
number on his pager. He stated, “[T]hat’s when | heard the first two gunshots.” The Defendant
testified that the first two shots were more muffled than the following shots.

The Defendant recalled that he*immediately ran back towardsthetwo parallel parked cars,”
but he“tripped and fell and the phone came out of [his] hand.” The Defendant then noticed that the
door to the club had been opened. The Defendant testified that he reached up to the car door and
jumped into the back seat. According to the Defendant, helanded onabullet-proof vest, put thevest
on over hisshirt, and “balled up” in the back seat of the car. The Defendant testified that Whitman
jumped in the passenger seat of the car and asked the Defendant what hewas doing. The Defendant
stated that he asked Whitman what happened, and Whitman responded that “Dude shot him.” The
Defendant testified that Hill had braids in his hair and that Whitman told him that the man with
braids shot Garner. The Defendant testified that Whitman, who had a gun when he got in the car,
struck the Defendant in the head with the gun and said, “Nigger, you need to get me back to
Knoxville. ...” The Defendant stated that he then got in the front seat and drove.

The Defendant testified that Whitman told him that Hill and Garner were arguing and then
Hill “just pulled out the gun and shot [ Garner] and ran out [of] theclub.” The Defendant drove past
Shaggy’s Place, but stated that he did not remember seeing anything unusual. The Defendant
testified that he stopped at the stop sign at Aluminum Avenue and put his shirt on over the bullet-
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proof vest. The Defendant reported that he told Whitman that he wanted to go back to get Garner.
According to the Defendant, Whitman asked him why and then said no. The Defendant stated that
he then headed towards Alcoa Highway, but he “didn’t have much to say to [Whitman]” because he
was “way too upset.” At thistime, according to the Defendant, the gun was in Whitman's lap.

The Defendant testified, “[W]hen we passed by the police, [Whitman] took the gun and he
putit...inhiswaist and he grabbed a bag that was on the floor in front of him by hisfeet . . . and
jumped in the back seat with it.” Hestated, “1 guessthat had . . . to be when he stuffed the drugsin
the back seat.” The Defendant stated that Whitman did not tell him what was in the bag and that
Whitman did not have the bag when he went into Stacey’s Place. The Defendant testified that
Whitman told him, “If the police get[] behind us. . . I’'m going to shoot you if you pull over.” The
Defendant recalled that after aminute or two, Whitman crawled onto the front seat. The Defendant
testified that he did not see the gun when Whitman crawled onto the front seat, but stated that there
was a“bulge” in Whitman's clothing where the gun could have been.

The Defendant testified that after the traffic thinned, he saw apolice car behind them, but he
did not noticethelightsor siren. The Defendant stated that he wanted to find away to stop without
crashing or getting shot, so he turned right onto Woodson Drive. The Defendant maintained that he
allowed the policeto catch up to hisvehicle because he “ didn’t want to lose them.” The Defendant
testified, “[ The police officer] rammed us. . . [alnd then he shot at us and then he rammed us again
right on through the stop sign. Andthenwe crashed, wewrecked.” When the car the Defendant was
driving came to a stop, it had spun around and was facing the opposite direction.

The Defendant testified that the police car pulled up “ door-to-door” with their vehicle, sothe
Defendant jumped over the back seat and climbed out of the passenger door. The Defendant
observed the police officer siide across his seat and get out of his passenger side door. The
Defendant testified that the officer “shot at [him],” so the Defendant “laid on the ground.” The
Defendant stated that the officer then “maced” him, slammed him into the back windshield, threw
him on the ground, and handcuffed him. The police took the Defendant to the hospital and then to
the Alcoa Police Department.

When asked if he knew about the cocaine, the Defendant replied, “No, not really. | knew
[Whitman] put something . . . | knew he was doing something with abag in the back seet, but asto
what, | really couldn’t say then.” The Defendant maintained that he would not have gone to Alcoa
if he had known about the drug transaction. The Defendant tedtified, “I don’t messwith [drugs] and
| don't sell them.” Healso testified that his mother was addicted to drugs and died at an early age.
Finally, the Defendant tetified that whilein jail he had argumentswith Terrence Long and Dominic
Rashad Kellogg and that they accused the Defendant of killing their friends.

Princeton Wellstestified that he knew both the Defendant and Whitman. Wells stated that
he sold a.45-caliber Glock pistol with two magazinesto Whitman acouple of yearsbeforethetrial.
Wells testified that he had not met Whitman before he sold the gun to him and stated that the
Defendant brought Whitman to Wells' house. Wells responded that he bought the gun, as well as

13-



alaser sight for thegun, at agun show. Wellstestified that he was a Stat€ switnessin aprior tria
against the Defendant.

Scotty Anderson testified that he was an inmate in the Blount County Jail and recalled that
he and the Defendant were housed in the same cell between March and June 1999. Anderson
testified that he also knew Dominic Rashad Kellogg and Terrence Long. Anderson testified that he
heard heated arguments between the Defendant, Kellogg, and Long. According to Anderson,
Kellogg and Long were “talking crazy to [the Defendant].” Anderson testified that when Kellogg
and L ong accused the Defendant of killing Garner and Hill, the Defendant “just shook it off and said,
you're crazy, you know, and just walked off.” Anderson stated that he never heard the Defendant
make any statements to Long or Kellogg indicating that he had any knowledge about the killings.
Anderson admitted that he had alongstanding problem with drugs, alcohol, and sniffing paint.

Clinton Andrew Hacker testified that he was an inmatein the Blount County Jail, where he
was housed in a cell with the Defendant for approximately one month. Hacker stated that he also
knew Terrence Long and Dominic Rashad Kellogg. Hacker recalled that there was quite a bit of
“bickering” between the Defendant and the other inmates. Hacker testified that they would “yell[]
and scream([] at each other.” Hacker testified that he never heard the Defendant talk about killing
either of the victims.

Jason D. Lovetestified that he livesin Alcoa and was housed in the samejail cell with the
Defendant during the summer of 1999. Love stated that he let the Defendant believe that he was
from New Y ork so that the Defendant would tell him about the incident. According to Love, the
Defendant said that hewent to Stacey’ s Placebecause® hewasgoing to get something” from Garner,
and then “he recognized somebody who he shot like a year or two ago.” Love stated that the
Defendant said he “knew something was funny because. . . both of them walked into the kitchen.”
According to Love, the Defendant said that he thought Hill and Garner were going to get the drugs,
but that while the Defendant was inside Stacey’s Place, “ he heard something cock.” Lovetestified
that the Defendant “ said he figured the guy recognized him when hewalked in, so he had to get them
first. He said when he waked out, he had to do what he had to do.” Love acknowledged that the
Defendant never stated what he had to do. Love testified that the Defendant told him “not to say
nothing.”

Donnie Bridges testified that he was an inmate in the Blount County Jail with Love. He
testified that he had an argument with Love because Bridges “associated with” the Defendant.
According to Bridges, Love said that the Defendant had killed his friend.

[1. ANALYSIS

A. Jury Instructions

1. Lesser-Included Offenses
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The Defendant argues that the trial court erred by failing to charge the jury on the lesser-
included offenses of voluntary manslaughter, criminally negligent homicide, and recklesshomicide.
Initidly, we note that voluntary manslaughter isalesser-included offense of first and second degree
murder. State v. Dominy, 6 SW.3d 472, 477 n.9 (Tenn. 1999). In addition, we note that the
offenses of reckless homicide and criminally negligent homicide are lesser-included offenses of
felony murder under part (b) of theBurnstest. Statev. CurtisJason Ely, No. E1998-00099-SC-R11-
CD, No. E1999-00170-SC-R11-Cd, 2001 Tenn. LEXIS600, at * 29 (Tenn., Knoxville, June5, 1999);
see generally State v. Burns, 6 SW.3d 453, 469 (Tenn. 1999). However, the tria court is not
required to instruct the jury on all lesser-induded offenses. Determining whether alesser-included
offense must be charged in the jury ingtructions requires the following two-part inquiry:

First, the trial court must determine whether any evidence exists that reasonable

minds could accept as to the lesser-included offense. In making this determination,

the trial court must view the evidence liberally in the light most favorable to the

existence of the lesser-included offense without making any judgments on the

credibility of such evidence. Second, the trial court must determineif the evidence,
viewed in this light, is legally sufficient to support a conviction for the lesser-
included offense.

Burns, 6 S\W.3d at 469.

Wethusturn to consideration of whether “any evidence exists that reasonable minds could
accept as to the lesser-included offensg[s].” 1d. Recently, in State v. Allen, 69 SW.3d 181, 189
(Tenn. 2002), our supreme court determined that the “jury is not required to believe any evidence
offered by the State,” and held that the authority of the jury to convict on alesser included offense
may not be taken away, even when proof supporting the element distinguishing the greater offense
from the lesser offenseis uncontroverted. Our high court reiterated that “‘ [t]he jury, not the judge,
performsthefunction of fact-finder.”” 1d. (quoting Statev. Burns, 6 SW3d 453, 472 (Tenn. 1999)).
Further, the court determined that “the Burns analysis does not preclude a finding that the same
evidence supports an instruction on both the greater offense and the lesser offense. 1d. at 188.

In this case, the evidence adduced at trial established that the defendant traveled to Stacey’'s
Place to effectuate a drug transaction with Sammy Garner. The evidence also showed that the
defendant wore a bulletproof vest and carried agun. Shotswere fired inside the establishment and
the defendant ran to the car in possession of amost half of akilogram of cocaine he had taken from
the interior of Stacey’s Place. Using the Burnsanalysis, the evidence was sufficient to support an
instruction on the offenses of reckless homicide, criminally negligent homicide, and robbery. The
evidence would also be legally sufficient to support convictions for these offenses. Thus, the
offenses should have been included in the instructions.

The state argues on appeal that because the defendant did not claim at trial that he shot the
victims after adequate provocation, the trial court was not required to instruct the jury on the lesser
included offense of voluntary manslaughter. Our supreme court, however, hasheld that “[t]hetrial
court must provideaninstruction on alesser-included offense supported by the evidenceevenif such
instruction is not consistent with the theory of the State or of the defense. The evidence, not the
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theories of the parties, controlswhether aninstructionisrequired.” Allen, 69 SW.3d at 188. Here,
several witnesses testified that the defendant told them that the victims “tried to kill him,” and that
the defendant felt as though he had to “get” the victims before they killed him. Under these
circumstances, the evidence warranted an instruction on voluntary manslaughter.

Having determined that thetrial court wasrequired to instruct thejury onthelesser included
offenses of voluntary manslaughter, recklesshomicide, criminally negligent homicide, and robbery,
the next inquiry is whether the error was harmless. In State v. Williams, 977 SW.2d 101, 105
(Tenn. 1998), our supreme court rejected a line of cases which had concluded that the right to
instructions on lesser offenses was founded in the Tennessee Constitution and instead ruled that
entitlement was based solely upon the statutory requirement. Id. Consequently, the high court
directed that any error inthe omission of alesser included offense would be subject to thefollowing
harmless error analysis:

Reversal isrequired if the error affirmatively appears to have affected the result of

the trial on the merits, or in other words, reversal is required if the error more

probably than not affected the judgment to the defendant's prejudice.

Id.

In State v. Bolden, 979 S\W.2d 587, 593 (Tenn. 1998), our supreme court emphasized the
mandateof the statute requiring trial courtsto "instruct thejury on all lesser offensesif the evidence
introduced at trial is legally sufficient to support aconviction of the lesser offense.” Our high court
al so acknowledged that the " purposeof the statuteisto protect theright to trial by jury by instructing
the jury on the elements of dl offenses embraced by the indictment [and to] facilitate the overall
truth-seeking function of the process." 1d. If thefailureto charge alesser included offense was an
error of constitutional dimension, as Bolden implied, the proper question would have been whether
the error was harmless beyond a reasonabl e doubt.

In Statev. Swindle, 30 S.W.3d 289, 293 (Tenn. 2000), however, our supreme court followed
therationalein Williamsand held that reversal wasrequired only "if the error affirmatively affected
the result of trial, or if the error more probably than not affected the judgment to the defendant's
prejudice.” The high court concluded that thetrial court'sfailureto instruct on misdemeanor assault
as alesser included offense of the primary charge, aggravated sexual battery, was harmless error
under Tennessee Rule of Crimina Procedure 52(a).

In Statev. Ely, 48 S\W.3d 710, 727 (Tenn. 2001) (emphasisinoriginal), our supreme court
clarified the holding in Williams and confirmed that the failure to charge alesser included offense
qualifies as an error of constitutional proportions:

That the right of trid by jury is of congitutional dimension is evidenced by its

embodiment in Article |, section 6 of the Tennessee Constitution, which states, "the

right of trial by jury shall remain inviolate" Accordingly, we hold that this

constitutional right isviolated when the jury is not permitted to consider all offenses

supported by the evidence.
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Seealso Statev. Bowles, 52 S.W.3d 69, 77 (Tenn. 2001). Our high court directed that in reviewing
error arising from afailureto charge one or more lesser included offenses, "the proper inquiry for
an appellae court is whether the error is harml ess beyond a reasonabl e doubt.” Ely, 48 SW.3d at
727.

Most recently, in Allen, our supreme court confirmed that “[a]n erroneous failure to give a
lesser-included offenseinstruction will result in reversal unlessareviewing court concludes beyond
areasonable doubt that the error did not affect the outcome of thetrial.” Allen, 69 SW.3d at 189.
Our high court observed that “[t]heimproper omission of alesser-included offenseisanalogousto
the improper omission of an element of an offense. Omitting an instruction on a lesser-included
offense denies the jury the option of rejecting a greater offense in favor of alesser offense.” 1d.
Moreover, the court ruled as follows:

Constitutional harmlesserror analysisdoesnot require harmlessnessto benecessarily

demonstrated by the jury’'s verdict. The same reasoning applies to the improper

omission of a lesser-included offense. The error may be harmless when the jury

“necessarily rejected” al the lesser-included offenses by rejecting an intermediate

offense. Thisanalysisdoes not, however, limit harmlesserror to casesin which the

jury necessarily rejected all other lesser-included offenses.
1d. at 190 (citation omitted). Our supreme court directed that in determining whether the improper
omission of alesser included offense was harmless beyond a reasonable doubt “a reviewing court
should conduct athorough examination of the record, including the evidence presented at trial, the
defendant’ s theory of defense, and the verdict returned by the jury.” Id. at191.

Here, the defendant was convicted of the highest crimes with which he was charged, first
degree murder and especially aggravated robbery. The jury, therefore, was presented with and
declined to exerciseits option of convicting on the intermediate offenses of second degree murder
and aggravated robbery. The evidence was overwhelming that the defendant, armed and wearing
abulletproof vest, shot each of the victimsto death while inside Stacey’ s Place. It wasalso clearly
established that the defendant took almost half akilogram of cocaine from the bar. The jury chose
to reject the defendant’ stheory that he shot the victimsin sdf-defense. Under these circumstances,
itisour view that the error was harmless beyond a reasonable doubt. See Allen, 69S.W.3d at 189.

2. Necessity and Duress

The Defendant argues that the trial court erred by failing to charge the jury, as requested by
the Defendant, on necessity and duress. Portions of the testimony of Brian Whitman, Jason Love,
and Dominic Rashad Kellogg form the basis for the Defendant’s arguments for instructions on
necessity and duress. Whitman testified that the Defendant stated that “they weretrying to kill me”
as the Defendant exited Stacey’' s Place following the shootings of the victims. Lovetestified that
whilehewasincarcerated with the Defendant after the shootings, the Defendant told Lovethat while
waiting for the two victims to return from the kitchen in Stacey’s Place, the Defendant heard
“something cock,” and “he had to do what he had to do.” Dominic Rashad Kellogg, another fellow
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inmate of the Defendant, testified that the Defendant, presumably referring to the victims, said he
“figured that they would get him before he got them.”

A trial court has a duty to give acomplete charge of law applicable to the facts of the case.
State v. Davenport, 973 S.W.2d 283, 287 (Tenn. Crim. App. 1998). When the trial court instructs
fully and fairly, setting forth the applicable law, it is not error to refuse to give aspecial instruction
requested by aparty. Statev. Bohanan, 745 S.\W.2d 892, 897 (Tenn. Crim. App. 1987). Thetest for
whether a specid instruction must be given is whether “there is any evidence which reasonable
minds could accept as to any such [defense] . ...” Johnson v. State, 531 SW.2d 558, 559 (Tenn.
1975).

Regardingthe defense of necessity, Tennessee Code Annotated § 39-11-609 statesthat except
as provided in 88 39-11-611 to 39-11-621, conduct isjustified if:

(2) [t]he person reasonably believes the conduct is immediately necessary to avoid

imminent harm; and

(2) [t]he desirability and urgency of avoiding the harm clearly outweigh, according

to ordinary standards of reasonableness, the harm sought to be prevented by the law

proscribing the conduct.
Tenn. Code Ann. § 39-11-609. “The sentencing commission comments note that the statutory
provision codifies the common law defense of necessity and excuses criminal conduct in those
exceedingly rare situations where criminal activity is an objectively reasonable response to an
extreme situation.” State v. Green, 995 SW.2d 591, 606 (Tenn. Crim. App. 1998). Necessity is
generally used when the extreme situation is brought on by something other than a human act.
Davenport, 973 SW.2d at 287 (citing Neil P. Cohen et al., Prevalence and Use of Criminal
Defenses. A Preliminary Study, 60 Tenn. L. Rev. 957, 966 (1993)). “However, this court has
rejected claims of error in atrial court’s refusal to charge the defense of necessity in crimes of
violence.” Statev. Marcus A. Terry, No. 02C01-9708-CR-00313, 1998 Tenn. Crim. App. LEXIS
1154, at *16 (Tenn. Crim. App., Jackson, Nov. 6, 1998).

The defense of duressis defined as follows:
Duressis a defense to prosecution where the person or athird person is threatened
with harm which is present, imminent, impending and of such a nature to induce a
well-grounded apprehension of death or serious bodily injury if the act is not done.
The threatened harm must be continuous throughout the time the act is being
committed, and must be one from which the person cannot withdraw in safety.
Further, the desirability and urgency of avoiding the harm must clearly outweigh,
according to ordinary standards of reasonabl eness, the harm sought to be prevented
by the law proscribing the conduct.
Tenn. Code Ann. § 39-11-504. “There must be no reasonable means to escape the compulsion to
commit the offense.” Davenport, 973 S.W.2d at 288.

Moreover, isimportant to point out that the trial court in this case charged the jury on self-
defense as follows:

-18-



A personisjustified in threatening or using force against another person when and

to the degree the person reasonably believes the force is immediately necessary to

protect against the other’ s use or attempted use of unlawful force. The person must

have a reasonable believe [sic] that there is an imminent danger of death or serious

bodily injury. The danger creating the belief of imminent death or serious bodily

injury must bereal, or honestly believed to bereal at the time, and must be founded

upon reasonable grounds. There is no duty to retreat before a person threatens or

uses force.
In our view, the trial court’sinstruction on self-defense was the appropriate instruction applicable
to the testimony of Whitman, Love, and Kellogg.

When read as awhole, the jury instructionsin this case fairly submitted the legal issues to
the jury. The evidence at trial did not support the defenses of duress or necessity. The evidence
presented at trial established that Sammy Garner and Charles Hill were both shot to death and that
alarge quantity of cocaine was stolen from Garner. The Defendant denied that he wasinvolvedin
shooting either Garner or Hill. The Defendant denied that he was involved in robbing or stealing
from either victim. Wefail to see how the Defendant may have committed these acts out of duress
or necessity. The evidence does not show that the Defendant “attempted to avoid imminent harm
and the desirability and urgency of avoiding the harm clearly outweighed, according to ordinary
standards of reasonableness, the harm sought to be prevented by the law proscribing the conduct.”
See State v. Deborah L eigh Goins, 2000 Tenn. Crim. App. LEXIS 158, at * 25-* 26; see also Tenn.
Code Ann. 88 39-11-504, 39-11-609. Thisissue iswithout merit.

3. Accessory After the Fact

The Defendant also argues that the trial court erred in failing to charge the jury with the
offenseof accessory after thefact. However, our supreme court has previously held that the offense
of accessory after thefact is a separate and distinct crime from that of the principal offense. State
V. Hoosier, 631 SW.2d 474, 476 (Tenn. Crim. App. 1982) (citing Montsv. State, 379 S.W.2d 34,
43 (Tenn. 1964)). The Defendant was not indicted for accessory after thefact. Thus, thetrial court
properly refused to submit the issue to the jury as to whether the Defendant was guilty as an
accessory after the fact. Thisissueis also without merit.

C. Evidence of Pending Aggravated Assault Charge and Ammunition Clip

The Tennessee Rules of Evidence state that al rdevant evidenceis generally admissible.
Tenn. R. Evid. 402. Relevant evidence is defined as “evidence having any tendency to make the
existence of any fact that is of consequence to the determination of the action more probable or less
probable than it would be without the evidence.” Tenn. R. Evid. 401. However, “[a]lthough
relevant, evidence may be excluded if its probative value is substantially outweighed by the danger
of unfair pregjudice, confusion of the issues, or misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cumulative evidence.” Tenn. R. Evid. 403.
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The Defendant arguesthat thetrial court erred in admitting evidence of apending aggravated
assault charge aganst the Defendant in which the victim of the alleged aggravated assault was
Charles“Bill” Hill, Jr., one of the victimsin thiscase. Specifically, the Defendant argues that the
prejudicial effect of the evidence substantidly outweighed its probative value. We agree. In our
view, this situation is the quintessential example of the proof that Rule 404(b) of the Tennessee
Rules of Evidence was designed to prevent.

At thetime of the murders, the defendant stood charged with aggravated assault for shooting
Charles“Bill” Hill, who was also one of the victimsin this case. In 1995, some three years before
the shooting in this case, the defendant had alegedly shot Hill in the back. The state sought
introduction of the pending charge as proof of the defendant’s motive for killing the victims. The
trial court permitted the evidence, finding that “it’s.. . . rdevant to show on the question of motive
which leadsto premeditation.” Thetria court, however, failed to make afinding that the probative
value of the evidence outweighed the possibility of unfair prejudice.

Rule 404 of the Tennessee Rules of Evidence provides in pertinent part as follows:

Other Crimes, Wrongs, or Acts. Evidence of other crimes, wrongs, or actsis
not admissible to prove the character of a person in order to show action in
conformity with the character trait. It may, however, be admissible for other
purposes. The conditions which must be satisfied before allowing inquiry on
cross-examination about specific instances of conduct are:

(1) The court upon request must hold a hearing outside the jury's presence;

(2) The court must determine that a material issue exists other than conduct
conforming with a character trait and must upon request state on the record the
material issue, the ruling, and the reasons for admitting the evidence; and

(3) The court must exclude the evidence if its probative value is outweighed
by the danger of unfair prejudice.

Tenn. R. Evid. 404(b). A fourth prerequisiteto admissibility isthat thetrial court find by clear and
convincing evidence that the defendant committed the other crimes or bad acts. State v. DuBosg,
953 S.W.2d 649, 654 (Tenn. 1997). Rule 404 was patterned in great measureon Statev. Parton, 694
S.W.2d 299 (Tenn. 1985), whereinour supreme court ruled that evidenceof other crimesisgenerally
inadmissible. The terms of this rule establish that character evidence cannot be used to prove that
aperson has apropensity to commit acrime. Tenn. R. Evid. 404(b); Statev. Adkisson, 899 S.W.2d
626 (Tenn. Crim. App. 1994). Most authorities suggest that trial courtstake a“restrictive approach
of 404(b) . . . because ‘other act’ evidence carries asignificant potential for unfairly influencing a
jury.” Neil P. Cohen et al., Tennessee L aw of Evidence § 4.04[8][€] (4th ed. 2000). That perhaps
best explainsthetraditional posture of the courtsthat any testimony of prior bad acts by adefendant
is not usually admissible when used as substantive evidence of guilt of the crimeon trial. Parton,
694 S.W.2d at 302-03. In those instances where the prior conduct or acts are similar to the crimes
ontrial, the potential for such aresult increases. Statev. Bordis, 905 S.W.2d 214, 232 (Tenn. Crim.
App. 1995).
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Exceptions to the rule may occur when the other crimeisrelevant to an issue other than the
accused's character such asidentity, motive, common scheme or plan, intent, or absence of mistake.
If, however, unfair prejudice outweighs the probative value of the other crime evidence, courts are
requiredto excludetheevidence. Statev. Howell, 868 S.W.2d 238, 254 (Tenn. 1993); see also State
V. Zagorski, 701 SW.2d 808 (Tenn. 1985); State v. Taylor, 669 SW.2d 694 (Tenn. Crim. App.
1983). When thetrial court substantially complieswith the requirements of Rule 404(b), this court
will review thetrial court’s determination for an abuse of discretion. DuBose, 953 S.W.2d at 652.

In admitting evidence of the defendant’ s pending aggravated assault charge, the trial court
failed to find by clear and convincing evidence that the defendant, in fact, shot CharlesHill in 1995.
Moreover, thetrial court faled to engagein abal ancing test to determinewhether the probativeval ue
of the evidence was outweighed by the danger of unfair prgjudice. In consequence, the trial court
failed to substantially comply with the requirements of Rule 404(b).

Asindicated, the state asserted at trial that the pending chargeswererelevant to establish the
defendant’s motive. Motive should not be confused with propensity. Parton, 694 S.\W.2d at 303.
In State v. Rickman, our supreme court quoted the Delaware Supreme Court with approval:

“[W]eare no moreinclined to endorse[the assumption that adefendant's propensity

for satisfying sexud needsisso unique that it is relevant to hisguilt] than we areto

consider previous crimes of theft as demonstrating alarcenous disposition and thus

admissible to show proof of intent to commit theft on a given occasion.”

876 SW.2d 824, 829 (Tenn. 1994) (quoting Getz v. State, 538 A.2d 726, 734 (Del. 1988)). We
cannot conclude that the defendant’ s 1995 shooting of the victim Hill demonstrated a motive to
shoot Hill somethreeyearslater. The similarity of the crimesal so militates against the admissbility
of theevidence. SeeBordis, 905 S.W.2d a 232. Moreover, evenif the previous shooting had some
minimal relevance to an issue that was before the jury, Rule 404(b) would require thetrial court to
exclude the evidence as its insignificant probative value is outweighed by the danger of unfair
prejudice. Tenn. R. Evid. 404(b)(3). Thus, the trial court erred by admitting into evidence the
pending charges against the defendant. The error was harmless, however, given the overwhelming
proof of hisguilt. See Tenn. R. App. P. 36(a).

The Defendant also argues that the trial court erred in alowing evidence of a prior
confiscation of anammunition clip from the Defendant. Specifically, The Defendant arguesthat the
evidence, although rel evant, shoul d have been excluded becauseits probative val ue was substantialy
outweighed by the danger of unfair prejudice. Investigator Joseph Huckleby testified that he found
a .45 Glock magazine containing ten rounds of ammunition in the Defendant’ s front pants pocket
during a security check of a vehicle containing another passenger who had outstanding warrants.
The Knoxville Police Department confiscated the magazine. The defense filed amotion in limine
to exclude evidence of the magazine clip, arguing that the information was highly speculative and
prejudicial to the Defendant’s presumption of innocence. The State sought to prove that the
ammunition in the magazine clip probably came from the same box as the unfired cartridgesfound
intheweapon discovered on AlcoaHighway. Thedefenseargued that the report wastoo specul ative
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and that by introducing evidence of the clip, the Defendant was unfairly prgudiced because the
Defendant’ s prior involvement with police was implied by introduction of the evidence.

After conducting a jury-out hearing, the trial court allowed the State to introduce the
testimony of Officer Joseph Huckl eby regarding the confiscation of the magazine clip. Thetrial
court stated, “1 think the testimony of why [Officer Huckleby] approached the car, that he had a
warrant on an occupant of the car, that he patted the people down in the car and found [the magazine]
is perfectly proper.” In ruling that the evidence concerning the clip was admissible, the trial court
stated that because of the circumstances surrounding the confiscation of the clip, TennesseeRule of
Evidence 404(b) was not applicable. The trial court further noted that even if it was applicable,
“there’ sno unfair prejudice and it’s clearly relevant.” Thetrial court allowed Officer Huckleby to
testify about the confiscation of the clip, but prohibited theintroduction of any evidence concerning
the smell of marijuanain the car or any legal actions against the Defendant. We find no abuse of
discretion by thetrial court in determining that the probative value of evidence concerning the clip
clearly outweghed any danger of unfair prejudice.

D. Constitutionality of Sentencing Provisions

The Defendant arguesthat thetrial court erredinfailing to declare the sentencing provisions
of the Tennessee homicide laws to be unconstitutional. Specifically, the Defendant argues that the
trial court erred in allowing the Stateto use el ements of the crime as enhancement factorstoincrease
the Defendant’ s punishment to life imprisonment without the possibility of parole.

Prior to trial, the State gave notice that it intended to seek life imprisonment without the
possibility of parole. The State relied on the following aggravating circumstance to enhance the
Defendant’ s punishment:

Themurder wasknowingly committed, solicited, directed, or aided by the defendant,

whilethe defendant had a substantial role in committing or attempting to commit, or

was fleeing after having a substantial role in committing or attempting to commit,

any first degree murder, arson, rape, robbery, burglary, theft, kidnapping, aircraft

piracy, or unlawful throwing, placing or discharging of adestructive deviceor bomb

Tenn. Code Ann. 8 39-13-204(i)(7). First degreefelony murder is*[a] killing of another committed
inthe perpetration of or attempt to perpetrate any first degree murder, arson, rape, robbery, burglary,
theft, kidnapping, aggravated child abuse or aircraft piracy.” 1d. 39-13-202(a)(2). Because the
language of the aggravating factor and the language of the first degree felony murder statute are
similar, the Defendant argues that thetrial court erred by allowing the State to use elements of the
offense of felony murder to enhance the Defendant’s punishment.

Our supreme court has held that the elements of felony murder may be used to enhance a
sentenceto lifeimprisonment without the possibility of parole. Statev. Butler, 980 S.W.2d 359, 363
(Tenn. 1998). However, the Defendant argues that Butler should be reconsidered in light of
Tennessee Code Annotated § 40-35-114 and the subsequent United States Supreme Court decisions
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Apprendi v. New Jersey, 530 U.S. 466 (2000), and Jones v. United States, 526 U.S. 227 (1999).
Tennessee Code Annotated 8§ 40-35-114 provides that the listed enhancement factors, “if not
themselves essential elements of the offense as charged in the indictment,” may be used to enhance
a defendant’s sentence. However, in Butler, our supreme court addressed the argument that
Tennessee Code Annotated 8§ 40-35-114 “reveals the legislature’s disapproval of using an
aggravating circumstance when the aggravator duplicates an element of the offense.” Butler, 980
S.W.2d at 363. The court in Butler stated that a * unique sentencing scheme,” id., isused in first
degree murder cases; thus, “the provisions in [ Tennessee Code Annotated §] 40-35-114 have no
bearing on the sentencing proceduresin first degree murder cases.” 1d. Inthis case, the Defendant
was convicted of two counts of premeditated murder and two counts of fdony murder. The trial
court merged the felony murder convictions into the premeditated murder convictions. Thus, the
trial court sentenced the Defendant for two counts of premeditated murder. This issue is without
merit.

Next, the Defendant argues that the aggravating circumstance relied on by the State is
unconstitutiondly vague because it charges the Defendant with crimes not recognized under
Tennessee law. The State relied on the following aggravating circumstance:

Themurder wasknowingly committed, solicited, directed, or aided by the defendant,

whilethe defendant had a substantial rolein committing or attempting to commit, or

was fleeing after having a substantid role in committing or attempting to commit,

any first degree murder, arson, rape, robbery, burglary, theft, kidnapping, aircraft

piracy, or unlawful throwing, placing or discharging of adestructivedevice or bomb

Tenn. Code Ann. § 39-13-204(i)(7). The culpable mental state“knowing” refersto

a person who acts knowingly with respect to the conduct or to circumstances

surrounding the conduct when the personisaware of the nature of the conduct or that

the circumstances exist. A person acts knowingly with respect to a result of the

person’ s conduct when the person is aware that the conduct is reasonably certainto

cause the result.
1d. 8 39-11-302(b). First degree murder isthe*premeditated and intentional killing of another.” 1d.
§39-13-202(a)(2). Theculpablemental state“‘intentional’ referstoapersonwho actsintentiondly
with respect to the nature of the conduct or to a result of the conduct when it is the person’s
conscious objective or desire to engage inthe conduct or causetheresult.” 1d. §39-11-302(a). The
Defendant argues that it was error for the State to be required to prove the cul pable mental state of
“intentional” to convict the Defendant of first degree murder, but to be required to prove only the
less culpable mental state of “knowingly” with regard to the aggravating circumstance. The
Defendant argues that the State should not be allowed to enhance the Defendant’ s punishment by
proving aless cul pable mental statethan isrequired to prove the underlying offense relied upon by
the State in the aggravating circumstance.

Wedo not find thisargument to be persuasive. Thereis no requirement that an aggravating

circumstance include a mens rea “equal” to the mens rea required for first degree premeditated
murder. Anaggravatingcircumstanceisnot necessarily adistinct criminal offense, involvingamens
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rea, but israther acircumstance pertaining to amurder that is deemed by our legislature to warrant
amoreseverepunishment. Furthermore, several of the possible statutory aggravating circumstances
contain no language indicating that any mens rea is required. See, eq., id. § 39-13-
204(i)(1),(2),(4),(5),(6),(8),(12). Thus, we conclude that there is no constitutional defect in the
enhancement of the Defendant’ s punishment to lifewithout thepossibility of parolefor intentionaly
and with premeditation killing two victimsif the jury concludes beyond a reasonable doubt that the
Defendant also knowingly killed the victims during an aggravated robbery. This issue is without
merit.

The Defendant next arguesthat his sentence of life imprisonment without the possibility of
parole is unconstitutional because it constitutes crud and unusual punishment. Pursuant to the
Eighth Amendment to the United States Constitution, “excessive bail shall not be required, nor
excessive fines imposed, nor cruel and unusual punishmentsinflicted.” The language of Articlel,
8 16 of the Tennessee Constitution is virtually identical to that of the Eighth Amendment.

The Defendant has failed to cite any authority for the proposition that a sentence of life
without the possibility of parole is disproportionate for the offense of first degree murder.
Accordingly, thisissue is waived. Tenn. R. App. P. 27(a)(7). Regardless, we conclude that the
Defendant’ s contention is without merit. The United States Supreme Court upheld the imposition
of amandatory sentence of life imprisonment without the possibility of parole for aconviction of
possession of more than 650 grams of cocaine in the face of an Eighth Amendment challenge. See
Harmelin v. Michigan, 501 U.S. 957 (1991). Based on the Harmelin decision, our Court has held
that “asentence of lifeimprisonment without thepossibility of parolefor first degree murder would
not violate [the Eighth Amendment].” State v. Jack Jay North, Jr., No. 02C01-9512-CC-00369,
1996 Tenn. Crim. App. LEXIS 758, at *91 (Tenn. Crim. App., Jackson, Dec. 9, 1996). Moreover,
the Tennessee Supreme Court has held that the death penalty isnot aper seviolation of Articlel, §
16 of the Tennessee Constitution. Statev. Black, 815 S.W.2d 166, 187-88 (Tenn. 1991). Therefore,
we conclude that the Defendant’ s sentenceis not, per se, cruel and unusua punishment under the
Tennessee Constitution. See Statev. Jack Jay North, Jr., 1996 Tenn. Crim. App. LEXIS 758, at *9.

E. Indictment

The Defendant argues that his indictment was constitutionally defective onits face because
it failed to allege facts to enhance the Defendant’ s punishment to life imprisonment without the
possibility of parole. Generally, defenses based upon indictment deficiencies must be presented prior
totria. Tenn. R. Crim. P. 12(b), (f). Thus, thisissue is waived. Nevertheless, we will briefly
addressthe Defendant’ s argument.

TheDefendant challengesthe constitutionality of hisindictment based upon the United States
Supreme Court decisions in Jones v. United States, 526 U.S. 227 (1999), and Apprendi v. New
Jersey, 530 U.S. 466 (2000).

In Jones, the Court construed a federal statute and noted that the constitutional

guarantees of due process, notice and trial by jury require that any fact, other than a

-24-



previous conviction, used to enhance a sentence above the statutory maxi mum must
be (1) charged in the indictment, (2) submitted to the jury, and (3) proven beyond a
reasonable doubt. Jones, 526 U.S. at 243, n.6. In Apprendi, the Court held that the
Fourteenth Amendment extends these requirementsto casesinvolving state statutes.
Apprendi, 530 U.S. at 476.
Statev. James Henderson Dellinger and Gary Wayne Sutton, No. E1997-00196-SC-DDT-DD, 2002
Tenn. LEXIS 207, at *14-*15 (Tenn., Knoxville, May 7, 2002) (emphasisin original).

In this case, the Defendant contends that his indictment failed to comply with the Apprendi
requirements because it did not contain any facts alleging aggravating factors used to sentence the
Defendant. However, thisargument fail sbecause lifei mpri sonment without the possibility of parole
iswithinthe statutory range of punishment prescribed by thelegislaturefor first degree murder. See
Tenn. Code Ann. 8 39-13-204(a). “The Apprendi holding appliesonly to enhancement factors used
to impose a sentence above the statutory maximum.” James Henderson Dellinger, 2002 Tenn.
LEXIS 207, at *16 (citing Apprendi, 530 U.S. at 481).

The Defendant also argues that the indictment failed to “protect the [D]efendant against
doublejeopardy.” Theindictments charged the Defendant with two counts of especially aggravated
robbery and two counts of theft of property valued over $1,000. The Defendant argues that in
Tennesseg, theft has been declared alesser-included offense of especially aggravated robbery, and
assuch, theft isincorporated into the el evated charge of especially aggravated robbery and becomes
part of thisoffense. Based on this reasoning, the Defendant argues that charging him with the same
offense violates his right against double jeopardy.

Both the United States and Tennessee Constitutions require that an accused be sufficiently
informed of the“nature and cause of the accusation.” U.S. Const. amend. VI, 8§ 14; Tenn. Const. art.
[, 8 10; see also State v. Hill, 954 SW.2d 725, 726-27 (Tenn. 1997). These provisions have been
interpreted to require that an indictment:

(1) provide notice to the accused of the offense charged; (2) provide the court with

an adequate ground upon which a proper judgment may be entered; and (3) provide

the defendant with protection against double jeopardy.

Wyait v. State, 24 S.W.3d 319, 324 (Tenn. 2000); see dso Hill, 954 SW.2d a 727; State v. Byrd,
820 SW.2d 739, 741 (Tenn. 1991).

Tennessee Code Annotated further requires that an indictment

state the facts constituting the offense in an ordinary and concise language, without
prolixity or repetition, in such a manner as to enable a person of common
understanding to know what isintended, and with that degree of certainty which will
enable the court, on conviction, to pronounce the proper judgment . . . .

Tenn. Code Ann. § 40-13-202.
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TheDefendant arguesthat thejury’ sverdictsconvicting him of especially aggravated robbery
and theft violate his right against double jeopardy. The Double Jeopardy Clauses of the United
States and Tennessee Constitutions state that no person shall be twice put in jeopardy of life or limb
for the same offense. U.S. Const. amend. V; Tenn. Const. art. |, 8§ 10. In addition to protecting
againg a second prosecution for the same offense where the defendant was either convicted or
acquitted, this clause has al so been interpreted to protect against multiple punishments for the same
offense. North Carolina v. Pearce, 395 U.S. 711, 717 (1969), overruled on other grounds by
Alabamav. Smith, 490 U.S. 794 (1989); State v. Phillips, 924 S.W.2d 662, 664 (Tenn. 1996) ).

Two indictments were filed against the Defendant. Count two of each indictment alleges
felony murder in the perpetration of a robbery, and count five of each indictment aleges felony
murder in the perpetration of atheft. These multiple charges all constitute the offense of felony
murder. See Tenn. Code Ann. § 39-13-202(a)(2). The Defendant was found guilty of both
especially aggravated robbery and theft for the same offense. The Defendant contends that the
“multiplication of offenses’ caused him unfair prejudice which violated his rights againg double
jeopardy. However, the two verdicts were merged under one conviction. Thus, the Defendant was
subject to only one sentence for especially aggravated robbery. Thisissueiswithout merit.

F. Sufficiency of the Evidence

The Defendant arguesthat insufficient evidence was presented at trial to convict him of two
countsof first degree premeditated murder, two counts of first degree felony murder in perpetration
of arobbery, two countsof felony murder in perpetration of theft, one count of especially aggravated
robbery, and one count of theft of property valued over $1,000.

When an accused challenges the sufficiency of the evidence, an appellate court’ s standard
of review iswhether, after considering the evidence in the light most favorabl e to the prosecution,
any rational trier of fact could have found the essential elements of the crime beyond a reasonable
doubt. Tenn. R. App. P. 13(e); Jacksonv. Virginia 443 U.S. 307, 324 (1979); State v. Duncan, 698
SW.2d 63, 67 (Tenn. 1985). This rule applies to findings of guilt based upon direct evidence,
circumstantial evidence, or a combination of both direct and circumstantial evidence. State v.
Pendergrass, 13 S.W.3d 389, 392-93 (Tenn. Crim. App. 1999).

In determining the sufficiency of the evidence, thisCourt should not re-weigh or re-evaluate
the evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this
Court substituteitsinferencesfor those drawn by thetrier of fact from the evidence. Statev. Buggs,
995 S\W.2d 102, 105 (Tenn. 1999); Liakasv. State, 286 S.W.2d 856, 859 (Tenn. 1956). Questions
concerning the credibility of the witnesses, the weight and value of the evidence, as well as al
factual issues raised by the evidence are resolved by the trier of fact. Liakas, 286 S.W.2d a 8509.
This Court must afford the State of Tennessee the strongest legitimate view of the evidence
contained in the record, aswell asall reasonabl e inferences which may be dravn from the evidence.
State v. Evans, 838 S.W.2d 185, 191 (Tenn. 1992). Because averdict of guilt against a defendant
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removes the presumption of innocence and raises a presumption of guilt, the convicted criminal
defendant bears the burden of showing that the evidencewas legally insufficient to sustain aguilty
verdict. 1d.

The Defendant in this case was charged in separate counts with first degree premeditated
murder and felony murder of two victims. The jury found the defendant guilty of the premeditated
murder and the felony murder of each victim on both counts. Thetrial court correctly accepted the
verdicts, but merged them into asingle conviction for first degree murder asto each victim. “[T]he
trial court’s entry of only one judgment of conviction imposing only one sentence of life
imprisonment protects the defendant from receiving multiple punishments for the same offense.”
Statev. Addison, 973 S.W.2d 260, 267 (Tenn. Crim. App. 1997). When amerger occurs, proof of
either felony murder or premeditated murder is sufficient to sustain the conviction. See State v.
Patrick Wingate, No. M 1999-00624-CCA-R3-CD, 2000 Tenn. Crim. App. LEX1S414, at * 19 (Tenn.
Crim. App., Nashville, May 25, 2000). The defendant in this case, consequently, cannot prevail on
his claim that the evidence is insufficient to support his convictions unless sufficient evidence of
both felony murder and premeditated murder is lacking. Such is not the case.

We concludethat the jury was presented with sufficient evidence to convict the Defendant
of first degree felony murder. Felony murder is defined as“[a] killing of another committed in the
perpetration of or attempt to perpetrate any first degree murder, arson, rape, robbery, burglary, theft,
kidnapping, aggravated child abuse or aircraft piracy . . ..” Tenn. Code Ann. § 39-13-202(a)(2).

Myron Lea Kellogg testified that just two days before the offense, Garner purchased a
kilogram of cocainefor $27,000. Onthe day of the offense, Garner asked K e logg for aridebecause
he said that he had adrug deal to make. Senecal Toure Teeter testified that on the day of the offense,
Garner stated that he was “about to go make asale” and left Howe Park.

Brian Whitman testified that on the day of the offense, the Defendant went to Stacey’ s Place
in Alcoato buy cocainefrom Garner. Accordingto Whitman, whilehewas outside using the phone,
he heard four shots. Whitman saw the Hill run outside towards the convenience store; then he saw
the Defendant run outside with a plastic bag, which helater found out wasfull of “dope.” Whitman
testified that the Defendant sped away from Stacey’s Place and led the police on achase. At some
point, Whitman observed a gun in the front seat of the car. Officers found a grocery bag full of
cocaine in the car that the Defendant was driving. We conclude that sufficient evidence was
presented to convict the Defendant of first degree felony murder in the perpetration of arobbery.

From the above facts, we aso conclude that sufficient evidence was presented for the jury
to convict the Defendant of especially aggravated robbery. Especidly aggravated robbery is an
intentional or knowing theft of property from the person of another by violence or by putting the
person in fear, “[a]lccomplished with a deadly weapon,” id. § 39-13-403(a)(1), and “[w]here the
victim suffers serious bodily injury.” 1d. § 39-13-403(a)(2).
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Finally, we conclude that sufficient evidence was presented to convict the Defendant of first
degree premeditated murder. First degree premeditated murder isthe premeditated and intentional
killing of another person. 1d. § 39-13-202(a)(1). Once a homicide has been established, it is
presumed to be second degree murder, and the State hasthe burden of proving premeditationto raise
the offense to first degree murder. State v. Hall, 8 SW.3d 593, 599 (Tenn. 1999) (citing State v.
Neshit, 978 S.W.2d 872, 898 (Tenn. 1998)). Premeditation is defined as “an act done after the
exercise of reflection and judgment.” Tenn. Code Ann. § 39-13-202(d).

“Premeditation” means tha the intent to kill must have been formed prior to the act

itself. It isnot necessary that the purposeto kill pre-exist in the mind of the accused

for any definite period of time. The mental state of the accused at the time the

accused allegedly decided to kill must be carefully considered in order to determine

whether the accused was sufficiently free from excitement and passion as to be
capable of premeditation.
Id. Premeditation is the process of thinking about a proposed killing before engaging in the
homicidal conduct. Statev. Brown, 836 S.W.2d 530, 540-41 (Tenn. 1992).

The existence of premeditation is a question of fact for the jury to determine and may be
inferred from the circumstances surrounding the offense. Statev. Rosa, 996 S.W.2d 833, 837 (Tenn.
Crim. App. 1999) (citing Brown, 836 S.W.2d at 539). “[T]he use of a deadly weapon upon an
unarmed victim; theparticular cruelty of thekilling; dedarationsby the defendant of anintent tokill;
evidence of procurement of aweapon; preparations before thekilling for concealment of the crime;
and calmnessimmediately after the killing” may support the existence of premeditation. See State
v. Bland, 958 SW.2d 651, 660 (Tenn. 1997). This Court has also ruled that the jury may infer
premeditation from planning activity by the defendant before the killing, evidence concerning the
defendant’ smotive, and the nature of thekilling. Statev. Bordis, 905 S.W.2d 214, 222 (Tenn. Crim.
App. 1995).

Viewing the evidence in the light most favorable to the State, ajury could have reasonably
found that the Defendant killed the victims after the exercise of reflection and judgment. Whitman
testified that the Defendant was wearing a bullet-proof vest when Whitman and the Defendant | eft
togoto Alcoa. Atthetime of hisarrest, the Defendant was wearing a bullet-proof vest. Autopsies
on the victims revealed that both Garner and Hill died from gunshot wounds. Garner was shot in
the top of the head and in the mouth. Hill was shot twice in the back. The jury could have
reasonably inferred that the Defendant procured and conceal ed the murder weapon prior to killing
the victims. Having carefully reviewed the record, we conclude that the evidence is sufficient to
support the jury's verdict in this case.

I11. CONCLUSION

Although thetrial court dismissed the charges of theft and especially aggravated robbery in
indictment number 11329, an erroneous judgment was entered in which the trial court found the
Defendant guilty of the especia ly aggravated robbery charge and sentenced himto twenty-fiveyears
incarceration. Therefore, the caseisremanded to thetrial court solely to enter acorrected judgment
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in Count 111 of indictment number 11329. Thejudgment of thetrial courtisAFFIRMED in all other
respects.

ROBERT W. WEDEMEY ER, JUDGE
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