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OPINION
Factual Background

On February 18, 2001, Deputy Clyde Sul cer, of the Henry County Sheriff’ sDepartment, was
calledto the scene of a“ disabled or stuck” vehiclea ong Highway 79 Southin Henry County. When
Sulcer arrived, he found the Appellant and her boyfriend, Jeffrey Hapner, at the scene. The
Appellant was observed in the driver's seat with the tires spinning and Hapner behind the truck
“placing boards’ on theground in an attempt to movethetruck. The Appellant explained to Sul cer
that she was looking for a placeto turn around when she drove off the road into ayard thinking it



was adriveway. The truck, a 1995 Ford pickup, was registered to the Appellant. After speaking
with the Appellant, Sulcer noticed that her speech was “thick tongued” and that she had a difficult
time getting her driver license out of her purse. The Appellant was asked to perform various fied
sobriety tests, which she faled. Because Sulcer did not detect an odor of alcohal, he asked the
Appellant if she was on any type of medication and whether she had the medication in her purse.
The Appellant “opened her purse” and “ began to pull out pill bottles.” Shethen responded that “ she
may have been taking one of her Somas or something earlier” that day. At this point, the Appellant
was arrested for driving under the influence and placed in the back seat of the patrol car.

A search of the Appellant’ s purse revealed, in addition to the unidentified pillsin unlabeled
bottles already observed, a small quantity of marijuana, a switchblade knife and $959 in currency.
During a search of the truck at the scene, officers seized a zip lock bag which contained
approximately one pound of individual ly wrapped bags of marijuana. Also seized wasan assortment
of drug paraphernalia and additional controlled substances found in various bags and containers
behind the seat. Based upon thesefacts, the Appellant was charged with DUI, unlawful possession
of aweapon (switchblade), fel ony possession of a Schedule IV substance (44 Alprazolam tablets),
felony possession of aScheduled 1V substance (3 Diazepam tabl ets), fe ony possession of aSchedule
IV substance (33 Phenterminecapsul es), fel ony possessionof aSchedule V| substance(352.9 grams
of marijuana), and violation of the unlawful drug paraphernalia statute (packs of rolling papers).

At trial, Hapner, who advised the jury that hewasin jail on unrelated drug charges, testified
that heand the Appellant wereliving together on the date of theseoffenses. Hetestified that the pills
seized belonged to him and that the marijuana seized belonged to a friend, Allen Eubanks. He
explained that Eubanks was afarm-hand for the Appellant, who had |eft the marijuanain the truck
without their knowledge earlier that same day. Hapner further stated that he was the driver of the
truck on the night of February 18th, and that both he and the A ppellant were outside the truck at the
time law enforcement officers arrived at the scene. The Appellant did not testify at trial.

|. Ineffective Assistance of Counsel

Inthisdirect appeal of her conviction, the Appellant first arguesthat shereceived ineffective
assistance of counsel at trial. Specifically, sheassertsthat counsel wasineffective: (1) for failing to
fileapre-trial motion to suppressthefruits of the warrantl ess search conducted by the Henry County
Sheriff’s Department officers; (2) for failure to object to the introduction of the fruits of the
warrantless search a trial; (3) for failureto file a pre-trial motion to suppress any statement made
by the Appellant whilein custody of the police or object to the admission of those statementsat trial;
(4) for failing to object to thetestimony of expert witness, Brian L ee Eaton, before proper foundation
was presented establishing Eaton as an expert or for failure to establish the chain of custody of the
substances described; (5) for failure to request a mistrial, to move to strike, or seek a curative
instruction when Deputy Sulcer revealed the Appellant’s prior arrest record to the jury; and (6) for
failing to challenge the State’ s Rule 609 notice on the basisthat the notice was not timely filed and
that the use of aprior conviction wasunfairly prejudicial.



Proof of deficient representation by omission, as alleged above, requires more than simply
an assertion of alost trial advantage or benefit. To preval on appeal, the Appellant isrequired to
demonstrate both that counsel’s performance was. (1) deficient, in that counsel made errors so
serious that he or she was not functioning as counsd guaranteed the Appellant by the Sixth
Amendment; and (2) the deficient performance prejudiced the Appellant, in that counsel’s errors
were so serious asto deprive the Appellant of afair and reliabletrial. Strickland v. Washington, 466
U.S. 668, 687-88, 692- 94, 104 S.Ct. 2052, 2064, 2067-68 (1984). Central totheissueof ineffective
assistance is whether the alleged deficiency was the product of areasoned factual decision by trial
counsel. “Becauseof thedifficultiesinherent inmaking theevaluation, acourt must indulgeastrong
presumption that counseal’ sconduct fall swithin thewiderange of reasonabl e professional assistance;
that is, the defendant must overcome the presumption that under the circumstances, the challenged
action ‘might be considered sound trial strategy.’” 1d. at 689; 2065 (citations omitted).

Inthiscase, therecordincludesthe Appellant’ smotion for anew trial whereinthe Appellant
sought relief from her conviction upon grounds of counsel’s dleged ineffectiveness. We are
constrained to note, however, that the record is absent the transcript or statement of the evidence of
the hearing on the motion for new trial. Included in the record is an order which summarily finds
that the “motion is not well taken and the same shall be overruled.” Thus, from the record, we are
unable to determine whether the trial court conducted an evidentiary hearing or simply entered an
order denyingthemotion for new trial. Without the transcript of the hearing on the motion for anew
trial, we are denied the trial court’s findings of fact and conclusions of law with regard to each
alleged ground of deficient representation. Becausetherecordissilent, we arewithout any findings
as to whether trial counsel’s representation was within the range of competence demanded of
attorneysin criminal cases, see Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975), i.e., whether the
Appellant suffered actual prejudice, or whether the alleged deficiencies were the product of a
reasoned tactical decision. Resolution of theseissuesarefactually driven and requireproof. In sum,
insertion of ineffective assistance of counsd claims within a motion for new trial essentially
transforms the hearing on the motion into a post-conviction proceeding. In a post-conviction
proceeding, itisincumbent upon the Appellant to request ahearing asthe A ppel lant bearsthe burden
of proving the alegations of fact by clear and convincing evidence. Tenn. Code Ann. § 40-30-
210(f).

The Appellant correctly asserts in her brief that “[t]he Tennessee Supreme Court has
determined that theissues of deficient performance by counsel and possible prejudiceto the defense
are mixed questions of law and fact, thus, the sandard of review in this caseisde novo.” Satev.
Burns, 6 SW.3d 453, 461 (Tenn. 1999). TheAppellant, however, misconstruesthe appellatecourt’s
role in performing de novo review. In this case, if we review the Appellant's claims of
ineffectiveness based only from the transcripts of the trial proceedings, as apparently contemplated
by the Appellant, then we would be forced to act as the fact finder in assessing the credibility of
witnesses, resolving factual disputesinthetestimony andinweighingtheevidence. Thesefunctions,
however, belong exclusively to the trial court and not this court. This court does not possess fact
finding authority; our jurisdiction is appellate only. Tenn. Code Ann. 8 16-5-108. If the findings
areincomplete or non existent and/or the record isincomplete or non existent, de novo review will
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haverelativdy little benefit when theissue presented is of an extremely fact-bound nature. Ornelas
v. United States, 517U.S.690, 700, 116 S. Ct.1657, 1664 (1996) (Scdlia, J., dissenting). De novo
review is permitted to prevent a miscarriage of justice resulting from the legal determination of a
single judge, not to reconstruct factua determinations when none exist. Thus, if the trial court’s
findings of fact are not included within the record, or are not precise, or cannot be substantially
supplemented by therecord, an appel late court is prevented from compl eting any meaningful review
of the law applicable to those pertinent facts. We have repeatedly observed that raising the claim
of ineffective assistance of counsel within the context of adirect appeal isa* practice fraught with
peril.” Satev. Honeycutt, 54 S.W.3d 762, 766 (Tenn. 2001); Sate v. Carruthers, 35 S.W.3d 516,
551 (Tenn. 2000); Sate v. Anderson, 835 S.W.2d 600, 606 (Tenn. Crim. App. 1992). This case
illustrates one such example.

It is the duty of the Appellant to prepare a record which conveys a fair, accurate, and
completeaccount of what transpired in thetrial court with respect to the issues forming the basis of
theappeal. Tenn. R. App. P. 24(b); Satev. Rhoden, 739 SW.2d 6, 20-21 (Tenn. Crim. App. 1987).
In the absence of asufficient record, we are required to presumethat the rulings of thetrial court are
correct. Because the hearing on the motion for new trial isnot in therecord, the Appellant’ s claims
of ineffective assistance of counsel are waived.

[l. Sufficiency of the Evidence

TheAppellant arguesthat “in the absenceof the challenged evidence, theremaining evidence
would have been insufficient to result in a conviction of any count of the indictment.”

A jury conviction removes the presumption of innocence with which adefendant is cloaked
and replaces it with one of guilt, so that on appeal, a convicted defendant has the burden of
demonstrating that the evidenceisinsufficient. Statev. Tuggle, 639 S.W.2d 913, 914 (Tenn. 1982).
In determining the sufficiency of the evidence, this court does not reweigh or reevaluate the
evidence. Satev. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). Likewise, it isnot the duty of this
court to revisit questions of witness credibility on apped, that function being within the province of
thetrier of fact. Seegenerally Satev. Adkins, 786 S.W.2d 642, 646 (Tenn. 1990); Satev. Burlison,
868 S.W.2d 713, 718-19 (Tenn. Crim. App. 1993). Instead, the defendant must establish that the
evidence presented at trid was so deficient that no reasonable trier of fact could have found the
essential elementsof the offense beyond areasonable doubt. Jacksonv. Virginia, 443U.S. 307, 319,
99 S. Ct. 2781, 2789 (1979); Sate v. Cazes, 875 SW.2d 253, 259 (Tenn. 1994), cert. denied, 513
U.S. 1086, 115 S. Ct. 743 (1995); Tenn. R. App. P. 13(e). The State is entitled to the strongest
legitimate view of the evidence and all reasonabl e inferences which may be drawn therefrom. State
v. Harris, 839 SW.2d 54, 75 (Tenn. 1992), cert. denied, 507 U.S. 954, 113 S. Ct. 1368 (1993).

At trial, the proof egtablished that upon Deputy Sulcer’s arrival at the scene of a disabled
truck, he found the Appd lant sitting in the driver’ s seat of the vehicle with the engine running and
thetiresspinning. The Appellant admitted that she had driventhetruck into theyard when it became
stuck. The Appellant failed the field sobriety tests administered by Deputy Sulcer. When Sulcer
asked the Appellant if she was medicated, sheinitially said no, but then proceeded to show Deputy
Sulcer various medications in her purse. After her arrest, the Appellant’s purse and truck were
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searched revealing drug pargphernalia, various types of Schedule IV drugs, a large quantity of
marijuana, and a switchblade knife. Based upon the quantity of marijuana, the manner in which it
was packaged, the quantity of Schedule IV substances possessed, and the presence of $959 in cash
in the Appellant’s purse, ajury could have rationaly inferred that the controlled substances were
possessed with the intent to deliver or sdl. In this case, the jury obviously rejected, as is ther
prerogative, Hapner’s claims that the Schedule IV drugs seized were his, that he was the driver of
thevehicleon thenight in question, and that the marijuanabe ongedto Allen Eubanks. We conclude
that the evidence presented at trial was such that areasonable jury could have found the Appellant
guilty of the offenses charged beyond a reasonabl e doubit.

CONCLUSION

The Appellant’ s claims of ineffective assistance of counsel arewaived for failureto include
within the record atranscript or statement of the evidence of the hearing on the motion for new trial,
whereintheallegationsof deficient performancewereraised. Wefindtheevidencelegally sufficient
to support the Appellant’ sconvictionsfor DUI, unlawful possession of aweapon, felony possession
of a Schedule IV substance (Alprazolam) with the intent to deliver or sell, felony possession of a
SchedulelV substance (Diazepam) withtheintent to deliver or sell, felony possession of a Schedule
IV substance (Phentermine) with the intent to deliver or sell, felony possession of a Schedule VI
controlled substance (marijuana) with theintent to deliver or sell, and viol ation of the Unlawful Drug
ParaphernaliaUses and Activities statute. Accordingly, the judgment of the Henry County Circuit
Court is affirmed.

DAVID G. HAYES, JUDGE



