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OPINION
FACTS

On November 20, 1999, thevictim, Joe Marshall, who was hearing-impaired, died in afire
that was deliberately set at hishousetrailer on Old Knoxville Highway in the Rockford Community
of Blount County. When Blount County Sheriff’s Department investigators arrived to begin their
investigation, they found a small crowd of people, including severa hearing-impaired men,
assembled at the scene. Captain James Long, at the time a detective-sergeant and the chief
investigator in the case, testified at the preliminary and suppression hearings that he was able to
partially communicate with these men by talking slowly, and by use of a“makeshift” interpreter, a
friend of the men who knew some sign language. By these means, Captain Long learned that the
victim had spent the previous evening at alocal bar with several of the men who were gathered that
morning, including the defendant, Chester Lee Jenkins.

Realizing that he needed a better method of communication, Captain Long asked Steve
Reardon, Chuck Dossett, and the defendant, the three deaf men who had been at the bar with the
victim, to meet with him at the sheriff’s department at approximatey 8:30 that morning to be
interviewed with asign language interpreter. The defendant failed to gopear as scheduled. Reardon
and Dossett, however, both showed up for their interviews, which wereinterpreted by Beth Foreman,
a certified interpreter of American Sign Language. From them, Captain Long learned that the
defendant and the victim had argued at the bar, and that the defendant had threatened to kill the
victim and burn his house.

Captain Long then sent an officer to the defendant’s house to bring him to the sheriff’s
department for questioning, where Foreman once again acted asinterpreter. CaptainLong read the
defendant hisrights, and had him sign awaiver of rightsform, before beginning theinterview. After
several hours of questioning, and after having been informed that he had failed a polygraph
examination, the defendant made the statement at issue in this case. Because the defendant has
problemswith reading and writing, Captain L ong wrote the statement down as Foreman interpreted
the defendant’ s signsinto spoken English. In the statement, the defendant said that he had stopped
by the victim’ s house on hisway homefrom the bar, had become angry when the victim would not
cometo the door, and had thrown hislit cigaretteinto a pile of trash on thefront porch. He said that
he had seen smoke coming from the trash pile ashe drove away, but had thought that thefire would
go out.

Subsequently, the defendant filed an original and an amended motion to suppress, arguing
that the statements taken from him by law enforcement officers were in violation of his rights
guaranteed by the Fourth and Fifth Amendments to the United States Constitution and by Article
I, Section 7 of the Tennessee Constitution.
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At the suppression hearing, held March 12-14 and April 10, 2001, the defendant began with
the presentation of evidenceon hisFourth Amendment claim, calling Captain JamesL ong asthefirst
witnesson thisissue. Captain Long testified that the fire had been reported at 1:15 am., and that
he had received a call to respond to the scene at about 2:00 am. Upon investigation, he and fellow
fireinvestigator Bill Cliett had determined that the fire was incendiary in origin, caused by some
person or personsigniting “[s|ometype of flammableliquid” that was poured over thetrailer’ sfront
porch. Later that morning, during hisinterviews with Reardon and Dossett, he had |earned that the
defendant and the victim had argued at the bar, and that the defendant had threatened to burn the
victim' shouseand to kill him. Hesaid that Reardon told him that the defendant had made aslashing
gesture across his neck, directed at the victim, as the victim left the bar.

Captain Long explained that the information that the defendant had threatened,
approximately one to two hours before the victim died in the fire, to kill the victim and burn his
house, combined with his falure to gopear for his interview, led him to send an officer to the
defendant’ shouse to bring him to the department for questioning. He acknowledged that he had not
obtained either an arrest or search warrant at that time but said that the defendant had not been
arrested at that point, only asked to cometo the department to talk with theinvestigators. Although
Captain L ong had not accompanied the officer, he had no recollection of there having been any issue
about the defendant “not wanting to come.” As for the defendant’s status during the interview,
CaptainL ong affirmed histestimony from an earlier hearing that the defendant wasin custody at that
time.

At the hearing, the defendant testified that he had been asleep on hisliving room couch when
the police came into his home and awakened him. Hefirst indicated that the officer had broken a
door to enter hishome. During cross-examination, however, hedarified that the officer had entered
through a door that had previously been broken by someone else, and which he had not yet had a
chance to repair.! He said that the officer woke him by tapping him on the shoulder, and then
showed him awritten note, on which the only words he could understand were “office” and “ come
here.” Theofficer did not have asignlanguageinterpreter with him. The defendant said that he had
been shocked, confused, and scared, and felt “very awkward” when he arived at the sheriff’s
department. He had wanted to telephone afriend, but the officerswould not let him use the phone.
Although they had allowed him to take smoke breaks, there was always an officer with him. He said
that he had wanted to go home and was waiting for the officers to tell him that he could, but they
never did.

The defendant acknowl edged on cross-examination that tapping him on the shoul der wasthe
only way that the officer could have made him aware of his presence at his house. He testified on
redirect, however, that he had not invited the officers into his home, that he had not wanted them
there, and that he had not wanted to be at the sheriff’ s department for questioning.

1The defendant testified through an interpreter of American Sign Language. There are several points during
his testimony in which it appearsthat either he did not completely understand the question that was being asked, or the
interpreter did not completely understand his answer.
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The State then began the presentation of proof on the Fifth Amendment issue by cdling
Captain Long to testify about the interview process with the defendant. Captain Long said that he
had obtained Beth Foreman’s name from another officer, and that she had shown them her
certification as an interpreter of sign language when she arrived at the department. The interview
with the defendant took place in the conference room, and was attended by L ong, Detective Scott
Johnson, Beth Foreman, and the defendant. Captain Long said that he read the defendant hisrights
at the beginning of theinterview, and Foreman interpreted them for him. The defendant indicated
that he understood his rights and that he did not have any questions.

Captain Long testified that while the defendant appeared to |ook at thewaiver of rightsform
before signing it, he did not know if the defendant had read it. He said that the defendant never
asked either for alawyer or that theinterview stop, and that if he had, L ong would have immediately
concluded the interview. He could not recall if the defendant had asked to telephone afriend. He
said that the defendant had first denied any involvement in the crime, but then eventually admitted
that he had set thefire. Captain Long identified the defendant’ s signed statement and the transcript
of the tape recording that had been made of the defendant’ sinterview. Referring to thistranscript,
Captain Long explained that he had handwritten the defendant’ s statement sentence-by-sentence as
Foreman interpreted the defendant’ s signs, stopping after each line to read it back to the defendant
to ensure that he had writtenit exactly asthe defendant wanted it to read. He said that the defendant
told him that the statement was “perfect” and placed hisinitials on each page and his signature and
the date at the end of the document.

Captain Long acknowledged on cross-examination that the interview had not been
videotaped, and that the audio tape recorder had not beenturned onuntil after the defendant’ srights
were read and explained to him. He could not recall the defendant asking him to clarify any of the
Mirandarights. Thefirst taperecording of the defendant’ sinterview began at 10:44 a.m., whilethe
second tape recording began at 5:12 p.m. During the time between these interviews, the defendant
was administered apol ygraph examination. Captain Long acknowledged that the defendant had told
him that he had quit school after the fifth grade and had difficulty reading.

Beth Foreman testified that shehasa” comprehensive skillscertificate” through the National
Registry of Interpretersfor the Deaf, and has been working asaprofessional interpreter of American
Sign Language (“ASL") since 1982. Shesaid that she had completed a seven-week coursein legal
interpreting and received a provisional certificatein the areaof judicial interpreting. She described
the interpretation procedure she followed during the defendant’ s interview:

For [the defendant], in particular, | asked him [Captain Long] to
speak in chunks and not necessarily continue to talk. | much prefer
to consecutively interpret than simultaneous. And consecutiveis a
chunk of information that | would take and process and analyze and
come out with the appropriate meaning in order to sign it
appropriately for [the defendant’ s] understanding.
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Foreman testified that the Miranda warning was given in the same manner, with Captain Long
reading eachindividual phrase and then pausing, whileshe signed thewarning to thedefendant. The
defendant had not understood “a few things,” but she had clarified them for him, before going on
tointerpret the next phrase. Sheexplained that she does not sign the Mirandawarning the sameway
every time because:

The Miranda warnings is a frozen text, but the language of
signisnot. It'sa—what you do with atext or wordsisthat you take
the meaning from those words or that statement and you analyze it
and you convert it to the target language, which is the language that
| signedto[thedefendant]. Andit’ snot aword-for-word equivalency
from English to sgn, but it's a—it’s the meaning that is conveyed.
So, if you have—for example, if you havefifty interpretersin aroom,
al signing the Miranda warnings, you're not going to get any two
interpreters signing exactly the sasmeway. It'sjust theway asignis
conveyed.

On cross-examination, Foreman testified that she had interpreted the Miranda warning
“probably less than ten” times in the past, and that she did not believe she had used videotape
equipment in any of those prior interpretations. She said that she currently possessesa“ Certificate
of Legal Interpreting Provisonal,” and that she would need to pass both awritten and a skills test
in order to receive her specialist certificate in legal interpreting. She acknowledged that thetest is
available through the Registry of Interpretersfor the Deaf, but said that she had not yet felt ready to
takeit.

During the preliminary hearing in this case, Foreman had been asked to sign the Miranda
warning for thecourt. Shetestified, during themotion to suppress, that theway she signed therights
during that videotaped demonstration at the preliminary hearing was not the same way that earlier
she had signed them at the sheriff’ s department prior to the taking of the defendant’ s statement, but
she could not say exactly how shehad signed thewarning to the defendant. She explained, however,
that she had not felt the pressure at the sheriff’s department that she felt during the preliminary
hearing, and that her interpretation during the defendant’ s interview, unlike the one she had given
in court, had included interaction with the defendant. She said that the defendant had asked
clarification on several points, and when that occurred she had signed therightsadifferent way until
he indicated that he understood, at which point she had moved on to the next right. The defendant
indicated his understanding either by signing “1 understand,” or by facial expression and nodding
hishead. Shehad not asked him to sgn the rights back to her in hisown words. Foreman testified
that, after watching the videotape of her performance at the preliminary hearing, she bdieved she
had made an accurate interpretation of the Mirandawarning at the hearing.

In an effort to demonstrate that the defendant had not knowingly waived his Fifth
Amendment rights, the defendant presented the testimony of Anna Witter-Merithew, Assistant
Director for the Distance Opportunities for Interpreter Training Center in Denver, Colorado. After
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her lengthy credentials had been presented, the trial court accepted her as an expert witnessin the
fieldof signlanguageinterpretation. Shetestified that she had assessed the defendant’ slanguage
abilities by interviewing him for several hours and reviewing hislimited school records from the
Tennessee School fortheDeaf. She concluded that although the def endant usesconversational ASL,
he lacks “native fluency” in the language, as demonstrated by his sporadic use of gestures and
English-based signs’ to convey many concepts for which there are standard signsin ASL. Thus,
while the defendant could use ASL to convey nontechnical information about his daily life, he
resorted to acombination of gestures and English-based signing in his attempts to convey anything
of amore technical nature. The defendant did not, for example, know the ASL signs for judge,
court, plea, arrest, or confesson. Furthermore, dthough he attempted to usefinger spelling, hewas
unableto correctly spell words, and showed difficulty in understanding termsthat she finger spelled
to him. Witter-Merithew said that the defendant expressed anaive and limited understanding of the
legal system, and he believed that legal representation in his behaf had been obtained in this case
by the prison nurse, who felt some “tenderness’ toward him.

Uponrequest by defense counsel, Witter-Merithew reviewed the videotape of thedefendant’ s
polygraph examination in order to critique Foreman’ sinterpretation skillsfor the court. She noted
that Foreman had, at times, used English word order, rather than the word order of ASL, when
interpreting the detective' s questions. She explained that in ASL the interrogative form comes at
the end, rather than at the beginning of the sentence, so that the words “Were you” in “Were you
born in the month of July?’ should be signed at the end of the sentence. She did not believe, based
on her interview with the defendant, that he is able to understand English word order. Other
problemsthat Witter-M erithew observed were Foreman’ suse of finger spelling for words other than
proper nouns,® her use of inaccurate signsto convey the appropriate meaning of words, her consistent
failureto usethe*guestionform sign” to signal to the defendant that she wasinterpreting aquestion
rather than a statement, and her omission or substitution of pronoun references.

Witter-Merithew testified that she had previously reviewed the videotape of Foreman's
trand ation of the Mirandawarning at the preliminary hearing, and that she had prepared awritten
report of her analysis of Foreman’s interpretation, in which she had done a “back trandation,” or
converson of Foreman's signs back into English. Witter-Merithew said that Foreman’'s
interpretation left out anumber of the rights contained in the Mirandawarning. Although Foreman
had said that the defendant had the right to have an attorney represent him in court, she had not
mentioned that the defendant had the right to have an attorney present during questioning.
According to Witter-Merithew, Foreman also failed to convey that the defendant had the right to

2AsWitter-M erithew explained in her written report, which isincluded in the record beforethis court, English-
based signs are “considered to be ‘artificial’ by fluent ASL users due to how they were developed (outside of the Deaf
Community, typically by non-deaf persons) and the use of initialization (the use of the first letter in the word) as part
of the production of the sign.”

3Witter-Merithew testified that in ASL finger spelling is restricted to proper nouns, and, further, that the
defendant appeared to have great difficulty understanding finger spelling.

-6-



refuseto answer questions. Instead, she had told the defendant that he had the right “not to speak
continuously with his voice” to answer questions. She said that Foreman additionally faled to
establish the topic, or frame of reference, for concepts in her interpretation, and that she failed to
signal the end of each thought by bringing her hands down to her side at the conclusion of her
sentences.

Witter-Merithew explained that the term “deaf nod” refers to the tendency of some deaf
individuds to indicate comprehension by nodding, when they do not necessarily understand what
has been said, because of their desire to be perceived as cooperative and intelligent. She said that
because of that phenomenon, interpreters are taught to use “ elicitation techniques,” such as asking
the deaf personto paraphrase back to the interpreter what hasjust been explained, to ensurethat the
interpretation has been understood.

Inrebuttal, the State presented Bob Furman, ateacher at the Tennessee School for the Deaf,
who testified that he was friends with Beth Foreman and considered her interpreting skills to be
“[albove average.” However, on cross-examination he testified that Witter-Merithew’s back
tranglation of Foreman'’ sinterpretation of the Mirandawarning wasessentially accurate,* and agreed
that Foreman’ sinterpretation had omitted parts of thewarning. Foreman, calledasarebuttal witness
by the State, again testified that she believed that she had rendered an accurate interpretation of the
Miranda warning at the preliminary hearing.

At the concdlusion of the hearing, the trial court denied the motion on Fourth Amendment
grounds, but sustained it on Fifth Amendment grounds, finding that the defendant had voluntarily
accompanied the deputy to the sheriff’ s department for questioning, but that he had been in custody
at the department and that the State had failed to demonstrate that Foreman had made an accurate
trangdlation of the Mirandarights. The State subsequently sought permission to file an interlocutory
appeal of the trial court’s decison to suppress the statement. In response, the defendant filed a
motion in opposition, and, in the alternative, a motion for permission to appeal that portion of the
trial court’ sruling denying the motion to suppresson Fourth Amendment grounds. OnMay 8, 2001,
thetrial court granted both parties' motionsto file an interlocutory appeal. By order dated June 28,
2001, this court agreed to grant both the State’ s application and the defendant’ s cross-application
for interlocutory review, pursuant to Rule 9 of the Tennessee Rules of Appellate Procedure.

ANALYSIS

|. Standard of Review

This court reviews the trial court’s findings of fact at a suppression hearing under the
following standard of review:

4Furman disagreed that Foreman’s “talk” sign meant talk with one’s voice as opposed to talk by signing.
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The party prevailing in the trid court is entitled to the strongest
legitimateview of the evidence adduced at the suppression hearing as
well as all reasonable and |egitimate inferences that may be drawn
from that evidence. So long as the greater weight of the evidence
supportsthetrial court’ s findings, those findings shall be upheld. In
other words, atrial court’s findings of fact at a suppression hearing
will be upheld unless the evidence preponderates otherwise.

State v. Odom, 928 SW.2d 18, 23 (Tenn. 1996). Thetrial court’s application of law to the facts,
however, is a question of law, which we review de novo. State v. Yeargan, 958 SW.2d 626, 629
(Tenn. 1997). Additionally, “‘the prevailing party in the trial court is afforded the *strongest
legitimateview of the evidence and all reasonable and | egitimate inferencesthat may be drawn from
that evidence.””” State v. Hicks, 55 S.\W.3d 515, 521 (Tenn. 2001) (quoting State v. Carter, 16
S.W.3d 762, 765 (Tenn. 2000), and State v. Keith, 978 S.\W.2d 861, 864 (Tenn. 1998)).

Il. Fourth Amendment | ssue

The defendant contendsthat thetrial court should have suppressed his statement not only on
Fifth Amendment grounds, but also because he was denied the rights afforded by the Fourth
Amendment and Article I, Section 7 of the Tennessee Constitution.

The defendant argues that his Fourth Amendment and Article I, Section 7 rights were
violated when thedeputy sheriff entered hishomeand took him to the department without awarrant,
exigent circumstances, or hisvalid consent, and that the detectives exploited that unlawful seizure
to obtain his subsequent statement. The State responds by first arguing that the evidence does not
preponderateagainst thetrial court’ sfinding that the defendant voluntarily accompanied the officers
to the sheriff’s department for questioning, and thus, no Fourth Amendment unlawful seizure
occurred. The State further arguesthat even if the defendant was unlawfully seized from hishome,
that illegal seizure would not, under New Y ork v. Harris, 495 U.S. 14, 110 S. Ct. 1640, 109 L. Ed.
2d 13 (1990), require the suppression of astatement he subsequently made whilein lawful custody.

The Fourth Amendment to the United States Constitution provides:

Unreasonable sear chesand seizures.—Theright of the peopleto be
secure in their persons, houses, papers, and effects, against
unreasonable searches and saizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and
the persons or things to be seized.

A similar guarantee is provided in Article I, Section 7 of the Tennessee Constitution:



Sear ches and seizures; warrants.

That the people shall be secure in their persons, houses, papers and
possessions, from unreasonable searches and seizures;, and that
genera warrants, whereby an officer may be commanded to search
suspected places, without evidence of the fact committed, or to seize
any person or persons not named, whose offences are not particularly
described and supported by evidence, are dangerous to liberty and
ought not to be granted.

The essence of these constitutional protectionsis“to ‘ safeguard the privacy and security of
individua sagainst arbitrary invasionsof government officials.”” Statev. Downey, 945 S.W.2d 102,
106 (Tenn. 1997) (quoting Camarav. Municipal Court, 387 U.S. 523, 528, 87 S. Ct. 1727, 1730, 18
L. Ed. 2d 930 (1967)). Since an individual’s expectation of privacy is nowhere higher than when
inhisor her own home, a“ basic principleof Fourth Amendment law” is”that searchesand seizures
inside a home without awarrant are presumptively unreasonable.” Paytonv. New York, 445 U.S.
573,586, 100 S. Ct. 1371, 1380, 63 L. Ed. 2d 639, 651 (1980) (internal quotations omitted). Under
the “fruit of the poisonous treg’ doctrine, evidence that is obtained through exploitation of an
unlawful search or seizure must be suppressed. See Wong Sunv. United States, 371 U.S. 471, 488,
83 S. Ct. 407, 417,9 L. Ed. 2d 441, 455 (1963).

Thetrial court denied the defendant’s motion to suppress on Fourth Amendment grounds,
finding that the defendant had voluntarily consented to accompany the officers to the sheriff’s
department:

| find from the evidence that | have heard that there was not, that he
wasn't placed under arrest, that he had been contacted the night
before at the scene of the arson — or the fire, the alleged arson, and
asked to come in along with other witnesses, that he didn’t appear,
and the officer went to get him. There wasn’'t any evidence of any
compulsion used, or anything else, other than [the defendant]
willingly went with them to the Sheriff’s Department.

In itswritten findings of fact, the trid court reiterated its finding that the deputies had “asked” the
defendant to go with them to the sheriff’ sdepartment, and that the defendant had “ complied without
objection.”

The State contends that the evidence preponderatesin favor of thetrial court’sfindings. It
concedes that the officer entered the defendant’ s home without a warrant and without his consent,
but arguesthat no Fourth Amendment seizure of the defendant occurred because the officer did not,
by either physical force or show of authority, restrain the defendant’s liberty to go about his
business. It asserts that the officer’s action in entering the defendant’ s home to awaken him by
tapping him on the shoulder was reasonable in light of the defendant’s deafness, and that any
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reasonable person inthe defendant’ s Stuation would havefelt free to refuse the officer’ s request to
accompany him to the sheriff’ s department.

We disagree that the defendant’ s deafness excused the officer’s entry into the defendant’s
home without a warrant and without the defendant’s consent, or that, under the totality of the
circumstances, a reasonable person in the defendant’ s situation would have felt free to refuse to
accompany the officers to the sheriff’s department for questioning. The United States Supreme
Court, holding that the Fourth Amendment prohibits the warrantless entry into a suspect’ shome to
make afelony arrest, has stated that “the Fourth Amendment has drawn afirm line at the entrance
to the house. Absent exigent circumstances, that threshold may not reasonably be crossed without
awarrant.” Payton, 445 U.S. a 590, 100 S. Ct. at 1382, 63 L. Ed. 2d at 653. Here, the State failed
to show any exigent circumstances that would have prevented the officer from either obtaining a
warrant, or waiting until the defendant awoke and then seeking his permission to enter his home.
The officer’ s entry into the defendant’ s home, therefore, was unlawful.

The defendant argued, both in thetrial court and on appeal, that the entry into hishome was
inviolation of Article I, Section 7 of the Tennessee Constitution. Our supreme court explained in
State v. Hicks, 55 SW.3d 515, 521 (Tenn. 2001), the relationship between this section of the
Tennessee Constitution and the Fourth Amendment:

The Fourth Amendment to the United States Constitution
provides that “[t]he right of the people to be securein their persons,
houses, papers, and effects, against unreasonable searches and
seizures, shall not be violated . . . .” Article I, section 7 of the
Tennessee Congtitution similarly prohibitsunreasonabl e searchesand
seizures, and we have long held that this provision is identical in
intent and purpose with the Fourth Amendment. See, e.q., State v.
Binette, 33 S.W.3d 215, 218 (Tenn. 2000); State v. Vineyard, 958
S.wW.2d 730, 733 (Tenn. 1997).

Accordingly, we conclude that the rights afforded the defendant by Article I, Section 7 of the
Tennessee Constitution were violated by the entry into his home.

Wealso conclude, under the circumstances of this case, that thedefendant did not voluntarily
accompany the officersto the department for questioning. “Where a Fourth Amendment violation
precedes consent, the validity of the consent depends on whether it was sufficiently an act of thefree
will, i.e. whether it was voluntary in fact.” United States v. Lowe, 999 F.2d 448, 451 (10th Cir.
1993). Inthiscase, thetotally deaf defendant was aslegp in his home when he was awakened by a
police officer tapping him on his shoulder, and then handing him a note on which, according to the
defendant, the only words he could understand were “office” and “come here.” The defendant
testified that he was shocked and confused and that he did not understand what the officer wanted,
other thanfor himto comewithhimto“talk.” Without asign languageinterpreter, itisunlikely that
the defendant was abl e to question the of ficer in any detail about what he wanted, or that the officer
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was ableto effectively explain to the defendant that he was requesting, rather than demanding, that
the defendant accompany him.

The State argues that the defendant’ s testimony at the suppression hearing reveals that he
knew he had the choice to stay at home. However, the defendant’ s testimony on this topic was far
from clear. When asked by defense counsel if he had thought he could have stayed home, the
defendant answered, “Y eah, | thought | could stay home, yes.” Asked again what he had thought
when the officer said for him to come to the department, he replied:

Well, he said, come on and | said what for, what does this
mean. He wants to talk. So, | came with him here.> And then
woman — deaf woman [sic], Beth, | didn’t know who shewas. | was
very shocked and felt very awkward. | was just shocked.

As defense counsel persisted in questioning, the defendant continued to give confusing and
somewhat contradictory responses.

Q. When you came here, did they tell you you could go home?

A. No. Thepolicedidn’t tell mel could go home. No, didn’t tell
me that.

Q. Didyou think you could go home?

A. Yeah, | thought —yes, | thought | could. The police didn’t tell
me anything.

Q. Why didn’t you go home?

A. | don't know. | wasjust very awkward. And | didn’t know
if to leave or just keep waiting.

Q. Mr. Jenkins, when the officer said come on, come on, out at
your house —

A. Yes. Andl gotinthecar.

Q. —didyoufeel like you needed to go with the police officer?

5The Blount County Sheriff’s Department was located in the same building as the courtroom where the
suppression hearing was held.
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A. Wadll, the police just said come on, and | was puzzled. So, |
didn’t know what they wanted. | just —1 was just puzzled and | was
just kind of shocked.

Q. Canyou tell the Court why you went with the police officer?

A. ldidn’tknow what for, the policedidn’t tell meanything, didn’t
explain anything to me.

Q. Wereyou scared?

A. Yes, | wasscared. | waswondering what was going on. And,
you know, | thought maybe I'd get some help. And when we got
here, I- didn’t know.

Thus, although the defendant testified that he thought [ he] could stay home,” hisambiguous
testimony makes it unclear whether he was trying to say that he thought that he could refuse the
officer’ srequest, or that he had thought he could stay home until the officer repeated that he was to
come with him to the department. What is clear, however, is that he was unable to communicate
with the officers and that they were unable to effectively communicate with him. Under these
circumstances, the fact that the defendant may have, as the trial court found, “complied without
objection” to the officer’ srequest, isnot enough to show that the defendant’ s consent to accompany
the officerswas sufficiently an act of hisfree will to be considered avoluntary decision on his part.

Nonethe ess, we agree with the State that the defendant’ s subsequent statement was not
obtained by exploitation of the unlawful entry to his home, and therefore, need not be suppressed
on Fourth Amendment grounds. In New York v. Harris, 495 U.S. 14, 21, 110 S. Ct. 1640, 1644-45,
109 L. Ed. 2d 13, 22 (1990), the United States Supreme Court held that “where the police have
probabl e cause to arrest a suspect, the exclusionary rule does not bar the State’ s use of a statement
made by the defendant outside of hishome, even though the statement istaken after an arrest made
inthe homeinviolation of Payton.” The police officersin Harris, who had probable cause to arrest
the defendant for murder, went to his home without first obtaining awarrant, knocked on his door,
displaying guns and badges, and were admitted by the defendant. 1d., 495 U.S. at 15, 110 S. Ct. at
1642. After having hisrightsread to him, the defendant agreed to answer the officers’ questionsand
subsequently admitted killing the victim. 1d., 495 U.S. at 16, 110 S. Ct. at 1642. He was then
arrested and taken to the police department where he was once again informed of his rights before
signing awritten incul patory statement. 1d. The Supreme Court concluded that because the police
had probable causeto arrest the defendant, the second statement made at the station wasnot thefruit
of their illegal entry into his home, and thus, need not be suppressed. 1d.,495U.S. a 19, 110 S. Ct.
at 1644. After noting its reluctance to adopt a*“ per se” rule that would limit any and all evidence
resulting from a“chain of causation” that begins with an illegal arrest, the Court wrote:
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In light of these principles, we declineto apply the exclusionary rule
in this context becausethe rulein Payton was designed to protect the
physical integrity of the home; it was not intended to grant criminal
suspects, like Harris, protection for statements made outside their
premises where the police have probable cause to arrest the suspect
for committing a crime.

Id., 495 U.S. at 17, 110 S. Ct. 1643.

In a thoughtful and well researched reply brief, the defendant argues, inter alia, that the
rationde of Harris has not been adopted in Tennessee, and that we should decline to do so.
However, werespectfully disagree with hisargument in thisregard, aswell as hisdistinguishing the
factsin Harrisfrom thosein the instant case. Thus, applying Harris, we concludethat thetrial court
did not err in denying the defendant’s motion to suppress his statement on Fourth Amendment
grounds. According to Captain Long, witnesses at the bar had observed the defendant threatening
to kill the victim and burn his house down approximately one to two hours before the fire occurred
that claimed the victim’slife. Moreover, the defendant faled to appear for hisinterview as he had
agreed. Thus, the officers had probable cause to arrest the defendant and take him into custody
before he made his statement at the department. Because probable cause existed for the defendant’ s
arrest, the exclusionary rule does not require that his subsequent statement made while in lawful
custody be suppressed. Seeid., 495U.S. at 19,110 S. Ct. at 1644, see dso Statev. Huddleston, 924
SW.2d 666, 672 n.3 (Tenn. 1996) (recognizing that “violation of the Fourth Amendment’s rule
against warrantless arrests in a dwelling generally does not lead to suppression of a post-arrest
confession”).

Accordingly, although we have determined that the entry into thedefendant’ shome viol ated
therightsafforded to him by the Fourth Amendment to the United States Constitution and by Article
I, Section 7 of the Tennessee Constitution, applying the rationale of New York v. Harris, we
conclude that this violation of his rights does not require the suppression of his subsequent
confession.

[11. Fifth Amendment |ssue

The State contends that the trial court erred in granting the defendant’ s motion to suppress
his statement on Fifth Amendment grounds, arguing that the defendant was not in custody and that,
evenif hewas, the evidence showsthat Foreman adequately interpreted theMirandawarningto him
before he made his statement. We disagree.

Both the United States and Tennessee Constitutions protect a defendant from being
compelled to give evidence against himself. SeeU.S. Const. amend. V; Tenn. Const. art. 1,89. To
be admissible at trial, a confession or statement made while under custodial interrogation must be
shown to have been freely and voluntarily made, after the defendant’s knowing waiver of his
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constitutional right to remain silent, or to have an attorney present during questioning. SeeMiranda
v. Arizona, 384 U.S. 436, 444, 86 S. Ct. 1602, 1612, 16 L. Ed. 2d 694 (1966).

Asaninitial matter, we conclude that the record in this case fully supportsthetrial court’s
finding that the defendant wasin custody while at the department and, thus, that Mirandawarnings
wererequired beforelaw enforcement officials began their interview. Captain Long unequivocally
testified at both the preliminary and suppression hearings that the defendant was in custody during
theinterview. Moreover, in spite of the defendant’ s statement that he thought he could go home,
which the State cites in support of its argument that he was not in custody, elsewhere in his
testimony he indicated that he had not felt free to go anywhere without the officers’ permission.

The State contends that even if he was in custody, the evidence “establishes that the
defendant was properly informed of his Miranda rights.” The State argues that the trial court
erroneously “presumed” that Foreman’s interpretation to the defendant was inadequate based on
deficienciesin her interpretation during the preliminary hearing, suggesting that it gaveinsufficient
consideration to her testimony that she had not signed the rights to the defendant in the same way
that she signed them at the preliminary hearing. The State points out that both Foreman and Captain
Long testified that she signed the Miranda warning to the defendant one phrase at atime, to ensure
that he completely understood hisrights. The State argues that this procedure, unlike that utilized
at the preliminary hearing, would have made it “highly unlikely” that Foreman skipped one of the
rights. Asfurther support for itsclaim that the defendant was adequately informed of hisrights, the
Stateal so notestestimony from prison officialsindicating that the defendant isableto read and write
to some extent, and testimony by Captain L ong that the defendant |ooked at thewaiver of rightsform
before signing it.

In its written findings of fact on thisissue, the trial court found asfollows:

From the proof presented, Jenkins had very limited reading and
writing ability and can communicate through written [E]nglish on a
very low level. Captain Long read the Mirandawarnings, phrase by
phrase, from the form submitted as “Exhibit No. 1”. Beth Foreman
trandlated into American [S]ign L anguage each phrase to Jenkinsand
received an acknowledgment from Jenkins that he understood each
phrase before indicating to Long that he should continue. Jenkins
looked at the Mirandawaiver form beforeaffixing hissignaturetoit,
but had little opportunity to attempt to read it.

The record supportsthetrial court’ s findingsin this matter. No evidence was presented to
show that the defendant was able to read the waiver of rights form before signing it. When
guestioned on thissubject, Captain L ong acknowledged that although he had seen the defendant ook
at the document, hewas not sureif hehadreadit. He also acknowledged that the defendant had told
him that he had quit school after thefifth grade, and that he had problemswith reading and writing.

-14-



Captain Long explained, in fact, that the defendant’ s difficulty with reading and writing was the
reason that he had written his statement for him.

The State also failed to present sufficient evidence to show that Foreman accurately
trand ated the Mirandawarning to the defendant. Because no videotape of the interview was made,
thereisno record of exactly wha Foreman communicated to the defendant. Foreman testified that
thereis no word-for-word equivalency from written or spoken English into signlanguage, and said
that she had interpreted the Miranda warning to the defendant by taking a*“ chunk” of information,
“procesgfing]” it, and arriving at an “ appropriate” interpretation for hisunderstanding. Shesaid that
she had clarified several points when he had asked her, and that he had indicated his understanding
by signing “| understand,” or by nodding hishead. She had not asked him to paraphrasethewarning
back to her. She also testified that she had interpreted the Miranda warning less than ten timesin
the past, and that she did not yet feel prepared to take the examination required in order for her to
receive her specialist certification in legal interpreting.

Foreman believed that she had made an accurate translation of the warning to the defendant.
However, she also believed that she had accurately translated the warning during the preliminary
hearing, in spite of Anna Witter-Merithew’s “back translation” of that demonstration, accepted by
the State’ s sign language expert as essentially accurate, which revealsthat she omitted several key
concepts from the warning, including that the defendant had the right to have an attorney present
during questioning. The back translation reads as follows:

ImaginethereisaDetective or Policeman on my right, and that | am
standing here interpreting for you. OK.

The police asks you...Y ou know that here at the location where the
police are, you do not have to continuously use your voice to speak
to himeverything. (referent omitted)...experience, answer...Y oudon’t
have to tell him everything again and again. You can keep it to
yourself.

If you do tell the police everything, during hisquestions, you tell him
everything, maybe at a later time (someone) will bring (someone)
before the judge herein court. The judge will inform everyone what
you said.

But, you have achoice. Y ou can now useyour voice to continuously
speak, or you can say nothing. So, itisuptoyou. Itisyour decision.

Also, you can use your voice to talk to another man or woman that

someone will select to come meet you and discuss your situation.
Y ou can explain/describe (something) to that individual, a lawyer.
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That person can become your representative, so that herein court that
person will sit beside you and support you and tell your story for you.

Let’ssay...Y ou know that person that will be picked for you to talk
about (something) for you in court? Tha iswho | am talking about.
That person is a professional and has...well, um...Y ou don’t have to
pay them, unlessyou can afford to pay them for working for you. So,
um.....But, you have aright. So, that isyour choice. You can get a
lawyer that you don’t have to pay or you can pay them. It doesn’'t
matter.

Y ou might be brought to court at some later time. Y ou....if you want
totell it all yourself, that will befine. Y ou have choices. Or, you can
find someone else to come and meet and support you. That person
could use their voice to speak for you. It isyour choice.

Um, well, it also says here in the document that if you are under the
age of 18, you..your parentscould cometo court and usetheir voices
to speak for you. So...but..sinceyou are not under the age of 18, this
part doesn’t relate to you.

Asto the sufficiency of the Mirandawarning, the trid court found as follows:

At the preliminary hearing, Beth Foreman demonstrated her
tranglation of the Miranda warnings while she read them from the
same form used by Captain Long. After watching a video recording of her trandation of the
Miranda warnings at the preliminary hearing, Ms. Foreman testified in this hearing that her
trand ation was an “ accurate trand ation of Miranda’. The defense witness, AnnaWitter-Merithew,
filed as an exhibit a back-translation she prepared of Ms. Foreman’ s trandation at the preliminary
hearing. Both Beth Foreman and the State’'s expert witness, Bob Furman, reviewed the back-
trandation prepared by the defense witness, Witter-Merithew, as well asthe video recording of the
actual trandation by Beth Foreman during the preliminary hearing. Both Foreman and Furman
agreed that the back-tranglationisan accurate rendition in English of thetrans ation by Ms. Foreman
at the preliminary hearing. Therefore, the Court find[s] that although Beth Foreman believes what
shetranslated inthe preliminary hearing accurately conveysthe Mirandawarnings, clearly the back-
trandation demonstrates that it is not close to an accurate communication of Miranda. The
translation omitted the concept that statements made by the defendant could be used against the
defendant, omitted the concept that the defendant had the right to an attorney present during
guestioning, omitted the concept that the defendant could stop answering questions at any point, and
was vague as to the concept of the right to remain silent. In that Beth Foreman testified that her
trandation of Mirandato Jenkinswas somewhat similar to thein-court demonstration (thedifference
being the lack of response from the defendant) the Court finds that the Miranda warnings were not
accurately communicated to Mr. Jenkins. Ms. Foreman testified that she accurately trandated
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Mirandaphrase by phrase, and thereis no suggestion in the evidence that her understanding of what
constitutes a correct tranglation of Miranda warnings was any different on the day Jenkins was
guestioned than on the day of the preliminary hearing. In fact Ms. Foreman testified on two
occasions and never said that there was anything left out of her demonstration at the preliminary
hearing.

Since Foreman’ s tranglation procedure appears to depend upon her understanding of what
she is interpreting, her inability to recognize errors and omissions in her tranglation during the
preliminary hearing casts doubt upon the completeness of her trandation to the defendant.
Furthermore, even if she had rendered an accurate tranglation, her failure to ask the defendant to
paraphrase the warning back to her, combined with Witter-Merithew’ s testimony that heis unable
to understand English word order and finger spelling, which Foreman used during the polygraph
examination, creates doubt about whether the defendant would have been able to understand the
warning as she interpreted it. In the absence of proof that Foreman rendered an accurate and
understandableinterpretation of the Mirandawarning, the defendant’ swaiver cannot be considered
knowing and voluntary. We therefore affirm the trial court’s decison to sustain the defendant’s
motion to suppress his statement on Fifth Amendment grounds.

CONCLUSION

Because probable cause existed for the defendant’ s arrest, we conclude that his statement
made whilein lawful custody at the sheriff’ s department was not the fruit of his unlawful seizure at
his home, and therefore need not be suppressed on Fourth Amendment or Article I, Section 7
grounds. However, because the State failed to show that the defendant received an adequate
Miranda warning before waiving his Fifth Amendment right to remain silent or have a lawyer
present during questioning, we concludethat the statement must be suppressed on Fifth Amendment
grounds. Accordingly, the judgment of the trial court suppressing the statement is affirmed.

ALAN E. GLENN, JUDGE

-17-



