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OPINION
FACTUAL BACKGROUND

The following facts are taken from the evidence adduced at Defendant’ strid. (The proof
presented at Defendant’ s suppression hearing isdiscussedin section 1 of thisopinion.) On June 15,
1998, Harvey Ralph Wilkey, thevictiminthiscase, wasdiscovered dead at approximately 6:30 p.m.
on the floor of the bedroom in his residence on Highway 30 in Pikeville, Tennessee. Wilkey was
in the business of selling alcoholic beverages at his home. His body was first discovered by a
neighbor, Richard Stafford, who had stopped by to make a purchase. Upon finding the body,
Stafford immediately dialed 911. The first person to respond was Tony Richardson, a paramedic
with the Bledsoe County Ambulance Service, who arrived at 6:52 p.m. Richardson reported that
Wilkey’ s body was positioned face down, with his knees bent up underneath his abdomen and the
right side of hisface lay on thefloor. Wilkey was not breathing and no pulse was evident, but his
body was still warm and rigor mortis had not set in. Richardson straightened out the body in
preparation for rolling it over to initiate CPR. At this point, he discovered blood on Wilkey’s shirt
and numerous puncture or exit wounds around the right kidney area. Richardson telephoned for
additional policeassistance and cleared theareaof bystanders. Local law enforcement arrived afew
minutes later.

David Emiren, the Tennessee Bureau of Investigation (“TBI”) agent assigned to Bledsoe
County, arrived at the Wilkey residenceat 8:00 p.m. By that time, local police had secured thecrime
scene area, and Sheriff Swafford of Bledsoe County and Assistant District Attorney Jimmy Pope
were also present. Wilkey’s body remained face down on the carpet until Agent Emiren’s arrivd.
Agent Emiren noted three wounds in the victim’ s back, where the shirt covering this area had been
pulled up by the paramedic. Agent Emiren then rolled the body over and observed that the right
pocket of Wilkey’ sbluejeanswasempty andturnedinside out. Inadifferent pantspocket, hefound
more than $400. Later, Wilkey’s half-sister, Nannie Lou Troglin, informed Agent Emiren that she
had observed Wilkey placea*large amount of money” into hisright front pocket on the day he died.

Agent Emiren observed an unloaded M ossberg 20 gauge shotgun standing in the corner of
the bedroom. It was the only weapon in the immediate vicinity of the body. Located on thewall
directly adjacent to the shotgun were three bullet holes. Four expended 9 mm Winchester Luger
hullswere also discovered in various areas of the bedroom: one in a corner of the room, one under
the bed, and two more lying on the window sill. A subsequent autopsy revealed that Wilkey had
been shot four times. Three bullets completely penetrated the body, and one bullet had remained
lodged in the left buttock.

Meanwhile, William Angel, an investigator with the Bledsoe County Sheriff’ s Department,
had been instructed to assi st with the murder investigation by conducting interviews of thewitnesses
uncoveredthusfar. Officer Angel arrived at the Sheriff’ sOffice at approximately 8:00 p.m. on June
15, 1998. He began by interviewing Richard Stafford, the neighbor who reported discovering
Wilkey’ sbody, and the personswho werewith him at that time: Stafford’ sgirlfriend, Susan Joyner;
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aman named Lonnie Angel, Sr. (norelationto theinterviewer); Angel’ sson, Lonnie Angel, Jr.; and
Angel’s brother, also known as “Cuckoo.” Thereafter, Officer Angd also interviewed Mike
Stafford, Richard Stafford’s brother; Virginia Wright, who also lived on the property adjacent to
Wilkey’ s residence; Christy Luttrell, Virginia s daughter; and Christy’ s boyfriend, Ron Sullivan.

Richard Stafford, Christy Luttrell, and Ron Sullivan all reported observing avehice similar
to Defendant’ s parked in the driveway of Wilkey’s house at approximately 5:00 p.m. on theday his
body was discovered. The witnesses noticed the vehicle asthey drove by Wilkey’ s house on their
way to town. Defendant drove a distinctive vehicle at that time: a reddish-brown or “maroon”
Dodge with black stripes extending from the front of the hood to the rear of the car on both sides.
All three witnesses further claimed that the vehicle was still there when they returned. According
tothetestimoniesof Luttrell and Sullivan, thetimewasshortly after 6:00 p.m. Additiona witnesses,
Mike Stafford and VirginiaWright, confirmed the presence of the maroonvehicleat Wilkey’ shouse
onJune 15, 1998. Mike recalled noticing the vehicle between 5:30 and 6:00 p.m. Virginiarecalled
observing the car sometime after 5:00 p.m. Mike was familiar with the vehicle and positively
identified the car he saw at Wilkey’ s asbelonging to Defendant. Nannie Lou Troglin, half-sister of
the victim and a sister-in-law of Defendant, also observed Defendant’ s vehicle parked at Wilkey's
house on the day of the murder, but was unableto state with any certainty what time it had arrived
or departed. Officer Angel wasfurther informed by numerouswitnessesthat Wilkey sold liquor and,
thus, it was not uncommon for avariety of vehiclesto be parked at his house.

After Richard Stafford, Christy L uttrell, and Ron Sullivan returned from town, Richard and
his girlfriend, Susan Joyner, walked to Wilkey’s house to pick up some liquor. The time was
approximately 6:30 p.m. Richard testified that he “pecked” at the door and they both walked in, as
was customary for them. Richard sat down at thebar. Susan sat & atable. Wilkey was not present.
Shortly thereafter, Lonnie Angel Sr. appeared with histwo sons, aso wanting to purchase alcohol.
Richard telephoned Wilkey’ ssister in an attempt to locate Wilkey. Shereplied that he was not with
her and instructed Richard to look around. Richard walked into Wilkey’ s bedroom and discovered
him “humped over” in the corner, apparently dead. Richard dialed 911, checked for apulse, and
stayed until the ambulance arrived.

At the conclusion of hisinterviews on June 15, 1998, Officer Angel attempted to locate the
maroon vehicle that was reportedly parked at the victim’s home on the day of the killing and
matched adescription of Defendant’ sDodge. Hearrived at Defendant’ sbrother’ sresidenceat 11:00
p.m. that night. Defendant and his vehicle were both present, and Defendant had not yet retired for
the evening. Officer Angel explained to Defendant that Wilkey had been killed. Defendant
appeared surprised. Officer Angel informed Defendant that Sheriff Swafford would like to speak
with him and asked Defendant to accompany him to the Sheriff’s Department for this purpose.
Officer Angel advised Defendant that no arrest warrant had been issued and that Defendant was not
required to go with him. Defendant agreed to accompany Officer Angel and asked to bring afew
beerswith him. It was apparent to Officer Angel that Defendant had been drinking and he refused
permission. Defendant accompanied him anyway.
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TBI Agent Emiren had compl eted hisinvestigation of the crime scene and was present when
Officer Angel and Defendant arrived at the Sheriff’ s Department. Thetime was 12:30 a.m. on June
16, 1998. Emiren conducted Defendant’s interview and testified at trial that he did not read
Defendant the Mirandawarnings because the interrogation wasnot “ custodial,” and Defendant was
not under arrest at that time.

During the interview which ensued, Defendant gave Agent Emiren a statement concerning
his activities on June 15, 1998, which Emiren read to thejury at trial. The statement contained the
following facts. Defendant worked from 4:00 am. to 8:00am. Thereafter, hisniece, TeresaSmith,
drove him to see Dr. Francis Labuffe, for the purpose of obtaining medication to treat Defendant’s
“nervouscondition.” Defendant wasuncertain what timeheand Teresareturned, but he claimed that
hewasdrinking beer with two friendsnamed Billy and Janice Billingsley at approximately 2:30 p.m.
L ater (the exact time again unspecified), Defendant droveto astore known as“ Nyla sPlace,” where
he purchased “ 22 longs” (22 caliber ammunition). Defendant specifically stated: | did not buy any
9 millimeter shells. | do not own or have | ever owned a 9 millimeter gun.” After twenty-five
minutes at the store, Defendant claimed that he returned to the Billingsley’ s house and stayed until
7:00 p.m. Thereafter, Defendant drove to visit two friends named Jim and Linda Evans. At this
point, Defendant had imbibed too much alcohol to drive safely. Jim gave him a ride home,
sometime between 8:00 and 8:30 p.m. Lindafollowed the two men in Defendant’ s car. Defendant
stated that when he arrived at home, he went directly to bed.

In his statement, Defendant admitted that he had played poker anumber of times during the
two week period prior to the murder and that he had cash in his possession. Agent Emiren asked
how much cash he was carrying, and Defendant showed him $639 in currency: two 100-dollar bills,
sixteen 20-dollar bills, two 10-dollar bills, eight 5-dollar bills, and fifty-nine 1-dollar bills. Emiren
requested permission to photocopy the currency, but Defendant refused and put it back into his
pocket.

When Defendant finished hisstatement, herequested alawyer. Agent Emiren responded by
handing him a telephone book. Emiren did not state whether Defendant attempted to telephone
anyone. During cross-examinationat trial, Defendant’ scounsel asked Emiren whether hewasaware
that Defendant was illiterate. Emiren replied negatively. Defendant’s counsel also questioned
Emiren regarding Defendant’s state of intoxication. Emiren testified that, although Defendant
appearedto have been drinking a cohol earlier inthe evening, hebehaved rationaly throughout their
conversation.

At approximately 1:30 am., Officer Angel drove Defendant back to hisbrother’ sresidence.
When they arrived, Officer Angel asked permission to search Defendant’ s vehicle and take some
photographs. Defendant consented. Officer Angel testified that hewas searchingfor 9 mmweapons
and ammunition. He discovered only a .22 cdiber rifle and one box of .22 caliber ammunition.
Defendant also consented when Officer Angel requested to search his residence. This search
similarly failed to reveal any 9 mm weapons or ammunition.



During the investigation which followed Wilkey’s murder, law enforcement learned from
various sources that (1) Defendant had owned a 9 mm semiautomatic rifle, (2) he had purchased
shellsfor theweapon, and (3) hehad fired it on at | east two separate occasions. Onesuch sourcewas
Norman Blaylock, an acquaintance of Defendant’s. Blaylock testified at trial that he encountered
Defendant and a man named Ted Fugate by “chance” on June 14, 1998, as he was traveling up the
road toward Brockdale Mountain. Defendant and Fugate informed Blaylock that they had recently
won some money playing poker and wondered whether he *“had anything to trade on.” Blaylock
replied that he had guns and land to trade. The two men followed him back to his house where
Blaylock sold a30-30 Winchester lever actionrifleto Fugate and a9 mm semiautomatic Malinrifle
to Defendant. Blaylock recalled giving ammunition for both weaponsto the men and that Defendant
test-fired them both in front of Blaylock’s house. The ammunition “hulls” were expelled onto the
ground and, as far as Blaylock knew, they remained there until an investigator from TBI came to
collect them.

Roger Hodge, co-owner of asmall Pikevillestorereferred to as“Nyla sPlace,” testified that
at approximately 5:00 p.m. on June 15, 1998, Defendant cameto hisstore searching for ammunition
cartridges similar to the cartridges he brought with him, which were 9 mm. Defendant told Hodge
that “ he’ d traded for an old gun and wasgoing totry it out.” Hodge had only one box of Winchester
9 mm shellsin the store and sold them to Defendant for $20. Defendant seemed disturbed and asked
to speak with Hodge privately. When they were done, Defendant confided that he had just been
diagnosed with cancer. A few minutes later, a friend named Jerry Tullis joined the two men and
bought Defendant a six-pack of beer. Then the store became busy, and Hodge left to work the
counter. AccordingtoHodge' srecollection, Defendant had remained at hisstorefor atotal of fifteen
to thirty minutes.

Bob Smith, another acquaintance of Defendant’s, testified at trial that on June 14, 1998,
Defendant cameto his house wanting to trade a9 mm gun for one of hiscars. Bob’'swife, Helen,
brought the firearm, a9 mm rifle, into the house and showed it to him. Bob was not interested, but
he walked out onto the porch and asked Defendant “if it shot good.” Defendant responded by
shooting therifle into the air two or threetimes. Still uninterested, Bob went back into his house.
At trial, Bob conceded that hedid not recall any details concerning therifle, other than the fact that
it was a 9 mm weapon. Consequently, he was unable to identify Defendant’s weapon from the
diagramsshowedtohimat trial. Hiswife Helen, however, recdled therifleand also testified at trial.
When showed a diagram of aMarlin “Model 9 Camp Carbine, 9 mm Semiautomatic,” Exhibit 24,
sheidentified this specific rifle as the type Defendant brought over and fired in their front yard. A
few days later, investigators from the TBI expressed interest in the expended hulls, and Helen
showed the agentswhere Defendant was standing when hefired theweapon. Theagentsdiscovered
and removed two 9 mm hulls from their property.

The murder weapon in this case was never recovered. Steve Scott, aTBI Crime Laboratory
investigator assigned to thefirearmsidentification section, examined thethree bulletsrecovered from
the wall of Wilkey’s bedroom and the single bullet recovered from Wilkey’s body. According to
theresults of Scott’ sanalysis, all four bullets werefired from the same 9 mm weapon. When asked
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for his opinion regarding what brand of manufactured weapon might have fired the bullets, Scott
gave the names of two manufacturers, one of which wasthe Marlin Firearms Company. Scott also
analyzed the four expended Winchester cartridgesrecovered from the crime scene, the six expended
cartridges recovered from the Blaylock residence, and the two expended cartridges recovered from
the Smith’sfront yard. Thetest resultsrevealed that all twelve cartridges were fired from the same

weapon.

Dr. CharlesW. Harlan, aspecialist inthe areas of anatomic, clinical and forensic pathology,
testified at trial that he performed the autopsy on Wilkey. Dr. Harlan’s examination revealed four
entry bullet wounds to the anterior chest and abdomen, and three exit wounds on the back of the
same area. All four bullets had traveled from the front to the back of the victim’s body and all of
thebullets' pathswereangledslightly downward. Thebullet which did not exit the body was|odged
intheleft buttock. Thefirst bullet passed through the heart, esophagus, and liver; the second passed
through the stomach, liver, and abdominal aorta; the third passed through the heart, liver, right
kidney and aorta; and the fourth, which remained in the buttock, did not penetrate any vital organs.
Dr. Harlan testified that, of the first three wounds described, any one would have been capable of
causing death, evenif Wilkey had received medical attention within areasonable period of timeafter
theinjury. Giventheanatomical structuresdamaged, Dr. Harlan further concluded that Wilkey had
bled to death internally within four to five minutes of receiving theinjuries. Inaddition, Dr. Harlan
reported that all blood and urine tests showed negative results for alcohol and drugs, and no
defensive woundswere discovered. Dr. Harlan was unableto estimate the time of death. However,
Billy F. Wheeler, the County Executive of Bledsoe County, testified that he encountered Wilkey at
the post office on June 15, 1998 at approximately 4:30 p.m.

The investigators al so spoke with Richard Wooden, who regularly played poker at a local
game room which Defendant frequented. Consequently, Wooden was acquai nted with Defendant,
Wilkey, and most of the loca residents who enjoyed this particular pastime. Wooden testified that,
on June 13, 1998, he was playing cardswith Wilkey, Defendant, and a man named Dennis Johnson.
During the course of the game, Defendant asked Wooden to meet him in the hall. When Wooden
complied, Defendant asked to borrow Wooden's gun so that he could rob Wilkey of his money.
Wooden wanted no part of Defendant’s plan and responded that, if Defendant wanted Wilkey’s
money, he should ask him for it and Wilkey would probably give it to him. Wooden rejoined the
game, but Defendant called him back into the hall two more times that evening. On one occasion,
Defendant suggested that Wooden offer Wilkey aride home and then stop at some prearranged point
so that Defendant could rob him. Wooden repeated that he wanted nothing to do with Defendant’s
scheme. Defendant responded, “I’ m killing that son-of-a-bitch and I'll get that money.” The next
day, Wooden saw Defendant with Fugate and Blaylock. Monday, June 15th, Wooden went to work.
Arriving at the game room at approximately 6:30 p.m. that evening, Wooden learned that Wilkey
had been shot. Some time later, Defendant also visited the game room. When he learned of
Wilkey’ s death, hethrew a twenty-dollar bill on the counter and said, “ There’ s the son-of-a-bitch
some flowers.” Wooden confessed that he had told no one of his June 13 conversation with
Defendant until after Wilkey waskilled.



Defendant did not testify at trial, but presented an alibi defense through the testimonies of
various witnesses. Teresa Smith, Defendant’ s niece, testified that she drove Defendant to see his
doctor at the Johnson’s Mental Health Center in Dayton, Tennessee, on June 15, 1998. Afterward,
she claimed that she and Defendant ate lunch and returned to the home of her mother, Willadean
Smith, who isalso Defendant’ ssister. Teresawas unsureof the exact time they returned home, but
was certain that it was after 3:00 p.m. because her son was out of school.

Dinah Smith, another niece of Defendant’ s, testified that she was at the home of her mother,
Willadean, when Defendant and Teresa left for Dayton on the morning of June 15, 1998. Dinah
recalled that Defendant returned at approximately 3:00 p.m., sayed thirty minutes, and then left to
fill his Xanax prescription. Hereturned afew minutes after 4:00 p.m., and then left tovisit someone
named Billingsley. Defendant returned to Willadean’ sagain, sometimebetween 5:00and 5:15p.m.,
and said he needed somesleep. Hethen laid down on theliving room couch and asked his nephew,
Scotty, to wake him up at 6:30 p.m. Defendant slept until 6:30 p.m., at which time Scotty woke him
up. Defendant stayed at Willadean's for approximately ten more minutes, and then he left to visit
friends named Jim and Linda Evans.

The testimonies of Willadean Smith and Scotty Smith, Defendant’s sister and nephew,
respectively, corroborated the testimony of Teresaand Dinahin all pertinent aspects. Significantly,
Willadean and Scotty both attested that Defendant was asleep on Willadean’s couch from
approximately 5:00 p.m. until at least 6:30 p.m., when heleft to visit friends. LindaEvanstestified
that Defendant arrived at her home at approximately 7:15 p.m. and that her husband drovehim home
at 8:30 p.m. because he had been drinking. She also daimed that she followed her husband in
Defendant’ s car--ared Dodge with black stripes.

ANALYSIS
I. Sufficiency of the Evidence

Defendant first submits that the State’ s case was devoid of direct evidence implicaing him
in the crime and that the proof is insufficient as a matter of law to sustain his conviction. We
disagree.

When evidentiary sufficiency isquestioned on appeal, the standard of review iswhether, after
considering all the evidence in the light most favorable to the State, any rational trier of fact could
have found all the essential elements of the offense beyond a reasonable doubt. See Jackson v.
Virginig 443 U.S. 307, 318-319, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560 (1979); State v. Hall, 8
SW.3d 593, 599 (Tenn. 1999); Tenn. R. App. P. 13(e).

In determining the sufficiency of theevidence, wewill not rewe gh the evidence or substitute
our own inferencesfor those drawn by thetrier of fact. See Statev. Sheffield, 676 S.W.2d 542, 547
(Tenn. 1984); State v. Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978). Instead, on appeal, the State
is entitled to the strongest legitimate view of the evidence and to all reasonable and legitimate
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inferencesthat may bedrawntherefrom. Hall, 8 SW.3d at 599. A guilty verdict by ajury, approved
by thetrial court, accredits the testimony of the witnesses for the State and resolves all conflictsin
favor of the prosecution’ stheory, effectively removing the presumption of innocence and replacing
it with a presumption of guilt. See Statev. Bland, 958 S.W.2d 651, 659 (Tenn. 1997). Questions
concerning the credibility of witnesses, the weight and value of evidence, and factual issuesraised
by the evidence are matters to be resolved by thetrier of fact, not this Court. Id. The defendant
bears the burden of demonstrating that the evidence is insufficient to support hisor her conviction.
State v. Pike, 978 S.\W.2d 904, 914 (Tenn. 1998); State v. Tuggle, 639 SW.2d 913, 914 (Tenn.
1982).

The standard for appellate review is the same whether the conviction is based upon direct
evidence, circumstantiad evidence, or a combination of both. State v. Hall, 976 SW.2d 121, 140
(Tenn. 1998) (citing State v. Tharpe, 726 S.W.2d 896, 899-900 (Tenn. 1987)). However, wherea
conviction isbased upon entirely circumstantial evidence, the facts and the circumstances“must be
so strong and cogent asto exclude every other reasonabl e hypothesissave theguilt of thedefendant,
and that beyond a reasonable doubt.” State v. Crawford, 470 SW.2d 610, 612 (Tenn. 1971). Put
another way, a conviction based entirely on circumstantial evidence requires that the facts be “so
clearly interwoven and connected that the finger of guilt is pointed unerringly at the Defendant and
the Defendant alone.” Statev. Smith, 868 S.W.2d 561, 569 (Tenn. 1993) (quoting State v. Duncan,
698 S.W.2d 63, 67 (Tenn. 1985)).

To convict adefendant of second degree murder, the State must prove beyond areasonable
doubt that the defendant unlawfully killed thealleged victim and that the defendant acted knowingly.
SeeTenn. Code Ann. § 39-13-210(a)(1) (1997). “A person acts knowingly with respect to aresult
of the person’ s conduct when the person is aware that the conduct isreasonably certain to cause the
result.” Id. 8 39-11-302(b).

The evidence presented at trial reveded that Wilkey was killed with a9 mm firearm and,
although Defendant made a statement wherein he denied ever owning such a weapon or buying
ammunition for same, the testimonies of Norman Blaylock, Bob Smith, and Roger Hodge indi cated
otherwise. The proof also showed that the Winchester 9 mm cartridges discovered inthe room with
the victim’s body were expended from the 9 mm firearm possessed by Defendant and that these
cartridgeswere similar to both the type of ammunition purchased by Defendant earlier that day and
the size of the bullets used to kill the victim.

Additionally, Defendant’ s account to law enforcement officials of hisactivities on June 15,
1998 was not consistent with the tesimony of numerous witnesses. Importantly, Defendant’s
account did not includeavisitto Wilkey’s. Y et, six witnessestestified that Defendant’ svehiclewas
parked at the victim’'s house. Granted, the tesimony of these six witnesses conflicts with the
testimony of Defendant’ stwo nieces, hisnephew, and hissister, dl of whichreported that Defendant
was asleep on his sister’ s couch during the approximate period of time that his car was observed a
the victim’ sresidence. However, the determination of the weight and credibility of the testimony
of witnessesand reconciliation of conflictsin that testimony are matters entrusted exclusively to the
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trier of fact, not this Court. State v. Sheffidd, 676 SW.2d 542, 547 (Tenn. 1984); Byrge v. State,
575 SW.2d 292, 295 (Tenn. Crim. App. 1978). Similarly to any other fact at trial, the testimony
presenting an alibi defense constitutes an issuedeterminableby thejury. Smithv. State, 566 S.W.2d
553, 556 (Tenn. Crim. App. 1978). In the present case, the jury heard the evidence regarding
Defendant’ salibi, evaluated the credibility of the withesses attesting to his brief nap during thetime
the murder was probably committed, and apparently rejected the defense.

Finally, the proof aso indicates that Defendant admitted hisdesire to rob and kill Wilkey
on June 13, 1998, two days before Wilkey was actually killed and, most likely, robbed. The
evidence indicates that the killer aimed and fired four bullets into the victim’s body, conduct
reasonably certain to kill the victim. Such action falls within the definition of “knowing” conduct.

In sum, when the evidence is viewed in the light most favorable to the State, as it must be,
weconcludethat it was sufficient to find beyond areasonabl e doubt that Defendant unlawfully killed
thevictim, that he acted knowingly, and that no other reasonabl e hypothesesexist. Defendant isnot
entitled to relief on thisissue.

1. Admissibility of Defendant’s Statement

Defendant contendsthat thetrial court erredby allowing Defendant’ sstatementto TBI Agent
Emiren to be admitted as evidence during histrial. Specificaly, Defendant argues that he was “in
custody” during hisconversation with Emiren and, therefore, his statement i sinadmissible because
he was not read his constitutiond rights asrequired by Mirandav. Arizona, 384 U.S. 436 (1966).
Defendant further argues that, even if this Court determines that he was not “in custody” for
purposes of requiring Mirandawarnings, hisstatement wasneverthel essinadmissible becauseit was
not “voluntary,” as contemplated by the Constitution of Tennessee. After athorough review of the
record, we disagree.

Therecord reveals that, prior to trid, Defendant filed a motion to suppress his statement to
Agent Emiren. The matter was heard by thetrial court on September 20, 1999. At the suppression
hearing, Officer Angel testified that he located Defendant at his brother’ s residence on Brockda e
Mountainat approximately 11:00 p.m. on June 15, 1998. Heinformed Defendant that Ral ph Wilkey
had been killed and that Sheriff Swafford “would liketo talk to him, if he didn’t mind coming down
and giving a statement,” since a vehicle matching the description of Defendant’s Dodge had been
observed at the victim’s home. Angel testified that Defendant appeared surprised at the news of
Wilkey’ s death and responded that he “didn’t mind abit” going with Angel to thejail. It appeared
to Angel that Defendant had been drinking alcohol. Defendant asked to bring acouple of beerswith
him to thejal. Angel denied hisrequest.

Thereafter, Angel and another officer drove Defendant to the Bledsoe County Jail in therear
of their patrol car, admittedly a“secured” area, because three men would not ride comfortably on
thefront seat. Angel testified that Defendant was only a* potential witness’ & that time, and Angel
had informed Defendant that he was not under arrest. On the way to the jail, Defendant told the
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officers that they had “better have something good on him or he’d sue the county.” In response,
Angel informed Defendant a second time that he was not under arrest and that they would “turn
around and take him back homeif that waswhat hewantedto do . . . [the Sheriff] just wanted to talk
to him because acar like hishad beenthere.” Defendant again consented to accompany the officers,
if they agreed to give him aride home afterward. Defendant was not handcuffed, shackled, or
physically restrained in any way. Thedriveto thejail lasted approximatdy twenty to twenty-five
minutes.

When the officers and Defendant arrived at the jail, TBI Agent David Emiren used Angel’s
officefor theinterview. Angel testified that he was not present during questioning and, according
to hisrecollection, neither were any other officers. At the conclusion of the interview, Angel and
another officer drove Defendant back home. Angel stated that Defendant did not appear dissatisfied
or aggrieved during the trip back. When they arrived at Defendant’s home, he was “very
cooperative” and consented to a search of his vehicle and residence.

Upon cross-examination, Officer Angel testified that transporting Defendant to and fromthe
interview inthe patrol car was not unusual--all of the witnesses previously interviewed that evening
had been transported in identical fashion. Angel aso reported that, at the time Defendant was
interviewed, the investigators were uncertain what timethe victimwaskilled. The five witnesses
that Angel spoke with had all observed avehicle similar to that driven by Defendant at thevictim’'s
house between the hours of 5:00 and 6:00 p.m., but none had reported seeing Defendant.

TBI Agent Emiren also testified at the suppression hearing. Emiren testified that he was at
the Bledsoe County Jail when Defendant arrived with Officer Angel. Emiren was using the
telephonein Angel’ soffice at thetime. Angel brought Defendant into the office, and Emiren began
interviewing him at 12:30 am. They talked for a little over an hour, and Defendant’s written
statement was completed at 1:30 a.m. No other law enforcement personnel were presentintheroom.
The office had one large window, and the office door was open during the interview. Defendant
drank coffee and smoked cigarettes throughout their conversation. Emiren advised Defendant that
the purpose of theinterview wasto obtaininformation. He did not advise Defendant of hisMiranda
rights. At that time, hewasonly awitness. Defendant gave an account of the previousday’ s events
in narrative form. The account was specific as to times, persons encountered, and what activities
Defendant had engaged in. Emiren testified that he noted the odor of beer on Defendant, but that
he did not appear “fuzzy,” evince an inability to remember things, or appear unable to comprehend
what was happening at any time during their conversation. Emiren further testified that he never
suggested that Defendant could not leave the jail, or terminate the interview, or quit talking at any
time.

Emiren handwrote Defendant’ s statement and, when the interview was nearly completed,
Emiren read the statement back to him. Defendant made some changes, initialed them, and signed
the document. To summarize, Defendant claimed in his statement that he had no knowledge of, or
anything to do with, Wilkey’'s death. Based upon his statement, it appeared to Emiren that
Defendant could account for his actions during the time period that Wilkey was most likely killed.
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Although Emiren conceded that theinformation hereceived from Defendant did not correspond with
other information he had received, Emiren testified that he had no reason to arrest Defendant.

Emiren further testified that Defendant became briefly upset one time, when Emiren asked
whether he would be willing to submit to apolygraph test. Defendant demanded the number of his
attorney and threatened to sue the county. Emiren handed him a telephone directory. Shortly
thereafter, Defendant “ settled right back down, and wanted somecoffee.” Emiren had no knowledge
that Defendant wasilliterate. When theinterview wascompl eted, Defendant told Emirenthat hewas
not feeling well. Herequested that Emiren cal his employer to inform him that he would not be
reporting for work the next day. Emiren agreed. Angel and another officer then drove Defendant
home.

At the suppression hearing, Defendant testified that he had no knowledge regarding the
offense he was charged with and appeared largely unable to recall any significant details of the
conversations that had occurred between him and his attorney concerning his trial. Defendant
professed a general inability to assist with his defense or comprehend his situation. Among other
things, Defendant claimed that he was unable to give his attorney names or information about
potential witnesses, that he could not recall what constituted an alibi defense, that he was unaware
that hisjury trial had been scheduled for the next day, that he did not understand the concept of plea
bargaining, and, generaly, that he did not understand what he was doing in court that day. With
regard to the circumstances surrounding his statement, Defendant testified that he recalled speaking
with Emiren at the jail. However, he claimed that Emiren never read his statement to him and that
he did not know what he was signing. (On November 24, 1999, the trial court ordered that
Defendant undergo aforensic mental evaluation to determine his mental condition at the time of the
offense and whether he was competent to stand trial. The record does not contain the results of the
evaluation, but we may assume that Defendant was found mentally competent since the matter
ultimately went to trial.)

The trial court denied Defendant’s motion to suppress in an order filed October 5, 1999,
which may be summarized asfollows: Thetrial court expressed “ concern” over thefactsthat (1) the
interview took place during alate hour at thejail, which was some distance from Defendant’ shome,
and (2) Defendant was transported to and from thejail in the back of apatrol car. However, thetrial
court determined that Defendant was an adult capable of voluntarily giving astatement and that the
officersin charge had advised him that he wasfreeto return home at any time. Based onthetotality
of the circumstances, thetrial court concluded that Defendant’ s statement was voluntary and not the
result of custodial interrogation. Assuch, his statement was admissible and not theresult of abreach
of Defendant’ s Fourth Amendment rights. The court also stated that Defendant “did not take the
stand,” but the record indicates that Defendant testified. This mistake isimmaterial. The order
reflects that the trial court’s misstatement was made in the context of considering the credibility of
the two officers and that the trial court determined tha the officers' testimony that Defendant was
freeto go was “undisputed.” Since the record revealsthat Defendant’ s testimony offered no proof
to contradict the officers’ testimony that Defendant was free to go and/or terminate the interview,
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thetrial court’ sdeterminationisunaffected and its mistaken finding that Defendant “ did not take the
stand” is of no consequence.

Returning to our review of the trial court’s findings of fact and conclusions of law on the
motion to suppress evidence, the standard of review is set forth in State v. Odom, 928 S\W.2d 18
(Tenn. 1996). Under this standard, “atrial court’sfindings of fact in a suppression hearing will be
upheld unless the evidence preponderates otherwise.” 1d. at 23. Asis customary, “the prevailing
party inthetrial court is afforded the * strongest legitimate view of the evidence and all reasonable
and legitimate inferences that may be drawn from that evidence.’” Statev. Carter, 16 SW.3d 762,
765 (Tenn. 2000) (quoting State v. Keith, 978 S.W.2d 861, 864 (Tenn. 1998)). ThisCourt reviews
de novo the trial court’ s application of the law to the facts, without according any presumption of
correctness to those conclusions. See State v. Walton, 41 SW.3d 75, 81 (Tenn. 2001); State v.
Crutcher, 989 SW.2d 295, 299 (Tenn. 1999). We further note that in reviewing the correctness of
atrial court’ sruling on a pretrial motion to suppress, this Court may consider the proof adduced a
both the suppression hearing and the trial. State v. Henning, 975 S.W.2d 290, 299 (Tenn. 1998).

A. Whether Defendant Was“In Custody”

Defendant argues that he was “in custody” when he gave his statement and, therefore, the
trial court erred in ruling it admissible because he was not read his constitutional rights prior to
Agent Emiren’s questioning, as required by Mirandav. Arizona, 384 U.S. 436 (1966). The State
arguesthat the interrogation of Defendant at the Bledsoe County Jal was non-custodid, and, thus,
Miranda warnings were not warranted. We agree with the State.

In Miranda v. Arizona, the United States Supreme Court held that before custodial
interrogation can take place, the police must inform theindividual that (a) he hastheright to remain
silent; (b) any statement made may be used as evidence against him; (c) he has the right to the
presence of an attorney; and, (d) if he cannot afford an attorney, one will be appointed for him prior
to questioning, if he so desires. Mirandav. Arizona, 384 U.S. 436, 444, 86 S. Ct. 1602, 16 L. Ed.
2d 694 (1966). “ Custodial interrogation” wasdefined by theMirandacourt as“ questioninginitiated
by law enforcement officers after a person has been taken into custody or otherwise deprived of his
freedom of action in any significant way.” 1d.

In Tennessee, the appropriate test for determining whether anindividual is“in custody” for
purposes of Miranda was set forth by our supreme court in State v. Anderson, 937 SW.2d 851
(Tenn. 1996). Under Anderson, the proper inquiry is “whether, under the totality of the
circumstances, a reasonable person in the suspect’s position would consider himsdf or herself
deprived of freedom of movement to a degree associated with aformal arrest.” 1d. at 855. Thetest
Is objective from the viewpoint of the suspect, and factors relevant to this determination include:

(1) the time and location of the interrogation; (2) the duration and character of the
questioning; (3) the officer’ stone of voice and general demeanor; (4) the suspect’s
method of transportation to the place of questioning; (5) thenumber of policeofficers
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present; (6) any limitation on movement or other form of restraint imposed on the
suspect during the interrogation; (7) any interactions between the officer and the
suspect, including the words spoken by the officer to the suspect, and the suspect’s
verbal or nonverbal responses; (8) the extent to which the suspect is confronted with
thelaw enforcement officer’ ssuspicionsof guilt or evidence of guilt; and finaly, (9)
the extent to which the suspect is made aware that he or sheis free to refrain from
answering questions or to end the interview at will.

Id. The Anderson court further concluded that the above factorswere“ by no meansexclusive.” 1d.
Instead, “thetotdity of the circumstances surrounding each interrogation must be closely examined
when evaluating whether an individual isin custody for purposes of Miranda.” 1d. Theinquiry is
fact-specific, and “[d pplication of the appropriate, rdevant factors to the factsis atask for which
thetrial court isespecially suited.” 1d.

With the above principlesin mind, we turn to the facts of thiscase. Although 11:00 p.m. is
an arguably inconvenient time for an interview, which then occurred at the jail, the totality of the
circumstances regarding time and location do not support Defendant’ s argument. Defendant was
interviewed in Officer Angel’ s office, not an austere setting. The office had alarge window and the
door was left open during the interrogation. While Defendant was not permitted to drink beer, he
was allowed to smoke cigarettes, and the officers brought him coffee. The duration and character
of the interview also appears generally non-custodial. The interview itself lasted barely an hour,
before which both Emiren and Angel informed Defendant that the primary purpose of the
conversation was to gather information. At least twice, Angd advised Defendant that he was not
under arrest and, before the men even reached the jail, Angel offered to drive him back homeif he
desired. Defendant wasdriven to and from theinterview in therear of apatrol car, asit appearsthe
other witnesses were. Regarding the presence of other officers, we note that Emiren was the sole
officer present during the mgjority of theinterrogation, and no limitation on Defendant’ smovement
or other form of restraint was imposed at any time. Emiren further testified that although he and
Defendant experienced one adverseincident, it appearsto have beenresolvedfairly rgpidly. Finaly,
we observe that Defendant was not confronted with suspicions or evidence of guilt during the
interview, because none existed at that time.

In sum, we find that, given the totality of the circumstances, a reasonable person in
Defendant’ s position would not consider himself deprived of freedom of movement to a degree
associated with a formal arrest. Hence, he was not “in custody” as contemplated by Miranda v.
Arizona, 384 U.S. 436 (1966).

B. Voluntariness of Defendant’ s Statement

Defendant further arguesthat, evenif this Court determinesthat hewasnot “in custody” such
that Miranda warnings were required, his statement was nevertheless not “voluntary” as
contemplated by the federal and state constitutions. Defendant asserts that, at the time of his

statement, he was inebriated and an illiterate individual who, having been awake for twenty-four
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hours, wasincapable of providing a“voluntary” statement. The State arguesthat Defendant’ slevel
of intoxication did not rise to alevel which would cause his statements to be properly considered
“involuntary.” We agree with the State.

As a preliminary matter, we reject outright Defendant’s contentions that because he was
illiterate and/or weary during his conversation with Agent Emiren, he was rendered incapable of
making a voluntary statement. Thereisno proof in the record to support either contention. Thus,
theissue before this Court iswhether the alleged level of acohol intoxication in Defendant’ s blood
caused the character of his statement to be involuntary. As previously concluded, Defendant was
not “in custody” at the time of his pretrial statement to law enforcement officials. However, to be
admissiblein court, statements given in anon-custodial interrogation must still be voluntary. State
v. Phillips, 30 SW.3d 372, 376 (Tenn. Crim. App. 2000).

The test of voluntariness under the Tennessee Constitution is broader and more protective
of individual rights than the test of voluntariness under the United States Constitution. State v.
Stephenson, 878 S.\W.2d 530, 544 (Tenn. 1994). For more than a century, courts have been
struggling to articulate atest of voluntariness capabl e of accommodating the diverse circumstances
under which accused individuals are questioned and, in many cases, ultimately confess. State v.
Smith, 933 SW.2d 450, 455 (Tenn. 1996). United States Supreme Court Justice Stewart noted that
these efforts have yielded “no talismanic definition of ‘voluntariness . . . .” Schneckloth v.
Bustamonte, 412 U.S. 218, 224, 93 S. Ct. 2041, 2046, 36 L. Ed. 2d 854 (1973).

In Tennessee, a court determines voluntariness based on its examination of the particular
circumstancesof eachcaseasawhole. Smith, 933 S.\W.2d at 455 (citing Montsv. State, 400 S.W.2d
722,733(1966)). Inthecontext of confessions, “[t]helaw inthisstateiswell-established that * [t]he
ingestion of drugs and alcohol does not in and of itself render any subsequent confession
involuntary.”” State v. Morris, 24 SW.3d 788, 805 (Tenn. 2000) (citations omitted). “It isonly
when an accused' s faculties are so impaired that his or her confession cannot be considered the
product of afree mind and rational intellect, that it should be suppressed.” Id. (citations omitted).
Thisstandard similarly appliesto statements by the accused which fall short of an actual confession.
Regarding statements in generdl, if the accused is capable of giving a narrative of past events and
relating hisrolein the commission of the crime, the statement i sadmissibl e, even though theaccused
was under the influence of alcohol when it was made. 1d.; see State v. Bdl, 690 S\W.2d 879, 882
(Tenn. Crim. App. 1985) (“intoxication or mental unsoundness is not alone sufficient to bar the
introduction of statements made by an accused if the evidence al so showsthe accused was capable
of understanding hisrights’ (citing Statev. Green, 613 S.\W.2d 229 (Tenn. Crim. App. 1980)); State
v. Lowe, 584 SW.2d 239, 241 (Tenn. Crim. App. 1979) (the blood alcohol content of the accused
ismerely afactor for thetrial court to consider in determining whether aconfession was the product
of afree mind and arational intellect).

In this case, the evidence suggests that defendant’s confession was competently given.
Granted, the two officers detected an odor of beer on Defendant’s person prior to his giving the
statement in issue. However, Defendant was clearly capable of giving Emiren a narrative of the
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day’ sevents, which was notably specific asto times, persons encountered, and the activities he had
engaged in. Emiren testified that Defendant did not appear “fuzzy,” or demonstrate difficulty
recalling things, or appear unable to comprehend what was happening during their conversation.

In sum, we find that the evidence does not preponderate against thetrial court’ sfindingson
thisquestion, and itsruling will not be overturned by this Court. Defendant isnot entitled to relief
on thisissue.

[I1. Commentsby theTrial Court

Defendant also contends that various comments made by the trial court during curative
instructions to the jury constituted impermissible expressions of bias toward Defendant, which
effectively deprived him of hisright to afair trial. We disagree.

Defendant’ s argument stems from two separate incidents which occurred during the trial,
after whichthetrial judge gavethejury “curative’ instructions. Thefirstincident concerneddefense
counsel’s attempts to impeach the witness, Mike Stafford, with questions about possible prior
convictions, i.e., jury tampering, drug sales, public intoxication, and passing bad checks. In
Tennessee, awitness' credibility may be attacked by proof that the witness has been convicted of
acrime. SeeTenn. R. Evid. 609. However, certain conditions must be satisfied before the evidence
is admissible, and special procedures are required before a criminal conviction may be used to
impeach a witness other than the accused. See Tenn. R. Evid. 609(a)-(d); Neil P. Cohen et al.,
Tennessee Law of Evidence § 6.09 (4th ed. 2000).

Here, the record reveals that Defendant’s counsel did not fully comply with the rules
governing this method of impeachment. Thus, the State objected, and thetrial court sustained the
objection. Afterward, the court gave the following instructions as to how the jury should consider
what had occurred:

COURT: Ladies and gentlemen, the [State’ 5] objectioniscorrect. Theonly thing
that concerns the jury on questions of that nature is whether or not it would
have any application, that is, a crime where there was a conviction would
have any application to credibility, so whether somebody’ s charged with a
crime, but not convicted, it’s not proper for you to consider since there’ sno
finding, and whether or not somebody might have been convicted of aDUI,
for instance, that doesn’'t have anything to do with credibility unless the
person maybe was arguing whether the person was sober or not at the
particular time something happened.

The State is objecting, all thiscamein, so I’ ve got to give you afull
explanation. Theonly thingthat’ srelevant about past acts, [are] past actsthat
relate to honesty and so forth, so a conviction, so a conviction of afelony
offense is acceptable for the jury to know about. All other things that
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somebody’ s accused of or that they might have done, that has nothing to do
with their credibility, is not proper and some of the questions that were
addressed by [ Defendant’s counsel] would ask for responsesthat just tend to
make awitness|ook bad, but don’t really addresstheissueof credibility, and
for that reason | sustain the objection.

L adiesand gentlemen, if there was some, | don’t think | told you that
every question he asked was improper. The response to the jury tampering
issomething you would consider. That isproper. And | believe he wantsto
ask another question on another possible crime, and if there’s aconviction
and if it's amatter involving honesty, or afelony conviction, that’s proper,
he’'s going to ask that question, but those other matters that were raised,
issues of being charged or issues of driving under the influence are not
relevant and that’s what | was trying to express to you that you should not
consider about those kinds of things.

The second incident was similar in that it involved an attempt by Defendant’s counsel to
impeach another witness, Richard Wooden. In thisinstance, Defendant’ s counsel asked Wooden,
“Are you a convicted felon?” Wooden answered affirmatively before the State could voice an
objection. A jury-out hearing ensued, during which the court discovered that Wooden's felony
convictionoccurred in 1969 and, as such, it wasinadmissible for impeachment purposes. SeeTenn.
R. Evid. 609(b) (generally prohibiting evidence of a conviction where more than ten years has
elapsed between the date of release and commencement of the court proceeding). When the jury
returned, thetrial judge gave them the following instruction asto how it should consider Wooden's
conviction:

COURT: All right, ladies and gentlemen, before we sent you back in there the
guestion was asked to the witness that was not properly phrased, and elicited
an answer that you heard, so the only thing | can doto correct what happened
istotry to tell you alittle bit why you are not to consider on your judgment
of this witness the fact that he said that he was convicted of afelony. Our
rules of evidence say that all evidence that is used, even on issues of
credibility, hasto berelevantto that issue. And oneof theissuesof relevance
is closeness in time to something that may have happened. Our . . . rules of
evidence specifically say that past convictions can be brought out when a
witnesshastestified, so ajury canjudgetheir credibility, but they should not
be older than 10 years before the time of the issue that you' re being asked to
judge credibility on.
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Now, as it turns out, this man has been apparently convicted of a
felony back in 1969, so that’s many many years removed from thisincident,
and it would be improper for you to consider the fact that he answered this
guestion, which was too broad, should not have been asked. It was
determined that counsel did not, in fact, know of this situation, or he would
beinreal hot water asfar asthe Court is concerned, because no attorney can
intentionaly bring forth evidence that clearly is improper for a jury to
consider, but [ Defendant’ scounsel] was not aware of thisconviction. Asan
officer of the court, | accept his statement on that issue. His question should
have been phrased differently. Unfortunately, before the objection could be
acted upon, the witness answered the question, so there you've got this
impression before the Court that this man was convicted of afelony. 1I'm
telling you that afel ony that long past isnot relevant information upon which
you should judge his credibility. It’stoo long in the past. Our rules would
not have allowed that question to have been answered if we'd been able to
deal withit quickly enough, but sometimeswe' reunableto do that, soyou're
instructed that you cannot use that answer that he gave to weigh his
credibility and | think that’ s really about all | can say.

Defendant contendsthat thetrial court also made comments and gave opinions during these
incidentswhich “directly commented onthecredibility” of thetwo witnesses. Defendant arguesthat
this, in conjunction with the fact that the court’ s instructions were “not accurate statements of the
law,” constitutes reversible error and justifies anew trial.

The briefs of both the State and Defendant cite our supreme court’s decisions in State v.
Cazes, 875 SW.2d 253 (Tenn. 1994), and State v. Suttles, 767 S.\W.2d 403 (Tenn. 1989), in their
arguments on thisissue. In State v. Cazes, the court stated that “atrial judge has broad discretion
in controlling the course and conduct of the trial, and that in exercising that discretion, he or she
must be careful not to express any thought that might lead the jury to infer that the judgeisin favor
of or against the defendant . .. .” Cazes, 875 S.W.2d at 260 (citing State v. Caughron, 855 S.W.2d
526, 536 (Tenn. 1993)). A similar caveat was expressed in State v. Suttles, when the court stated
that “[i]n all casesthetrial judge must be very careful not to give the jury any impression asto his
feelings or to make any statement which might reflect upon the weight or credibility of evidence or
which might sway thejury.” Suttles, 767 S.W.2d 403, 406-407 (Tenn. 1989).

We agree that the comportment of atrial judge is unquestionably important in the conduct
of afair trial and that hisimpartiality isakey component in the administration of justice. However,
Defendant’ sbrief on thisissuefailsto cite any specificcommentsby thetrial court whichit regarded
as improper, and, a thorough review of the record concerning the above incidents reveals nothing
that would indicate partiality or biastoward Defendant or any witness on the part of thetrial judge.
Becausewe also find that the instruction given the jury was not an inaccurate statement of the law,
we conclude that the trial court did not err. Defendant is not entitled to relief on thisissue.
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V. Admissibility of Evidence

Defendant argues that thetrial court erred (1) when it excluded evidence that a person other
than Defendant had assaulted the victim on the day of his death, and (2) when it allowed an expert
totestify concerning evidence which wasnot reveal ed to Defendant during regular discovery. These
twoissuesare predicated on alleged errorscommitted during Defendant’ strial and werenot included
in hismotion for anew trial. Thus, they may be treated aswaived. Tenn. R. App. P. 3(e); see also
Tenn. R. App. P. 36(a).

Evenif not waived, theseissueswould not entitle Defendant torelief. Defendant assertsthat
he should have been permitted to “point the finger of guilt” a someone other than himself by
presenting evidencethat a person other than Defendant had amotivetokill the victim. Specifically,
he wanted the trial court to alow the victim’s son, Dallas Wilkey, to testify that a man named
Charles Cole had attacked his father, the victim, in the hours preceding his death. Defendant had
been informed that Cole and Dallas Wilkey brokeinto afight in the courthouse courtyard over this
fact. Hewasalso told that awoman named MelissaNipper witnessed the skirmish and heard Dallas
Wilkey exclaim that he struck Cole “for striking his daddy the day he died.” The problem with
allowing Dallas Wilkey’ stestimony arose during Defendant’ s offer of proof in ajury-out hearing.
At that time, Dallas Wilkey denied striking Cole for the reason suggested by Defendant. Instead,
he claimed that he struck Cole merely because he disliked him. Consequently, Defendant requested
permission to present testimony from Nipper reiterating what Dallas Wilkey had shouted in the
courtyard. The trid judge ultimately ruled that Dallas Wilkey’s testimony, as heard during
Defendant’s proffer of evidence, was not reevant and that Nipper’s testimony was inadmissible
hearsay. Based on the record before us, we concur with thetrial court’sruling. See Tenn. R. Evid.
802. Defendant is not entitled to relief on thisissue.

Defendant’ s second argument contends that the trial court erred by alowing the State's
expert to testify concerning test resultsreating to the bullet discovered inthe victim’ sleft buttock.
Apparently, the State had neglected to include this bullet when it submitted the three bullets
recovered from the wall of the victim’ sbedroom for analysisby the TBI Crime Lab. The oversight
was discovered on the day prior to trial. When Defendant learned that the State’s expert witness
would testify that the bullet recovered from the victim’ s body was consistent with the three bullets
found lodged in the wall, he objected. Defendant argued that the evidence should be excluded
becauseof untimely discovery or, inthe alternative, the court should grant Defendant acontinuance
to conduct an independent analysisto confirm that the bullets were “ consistent,” as claimed by the
State. Thetrial court denied Defendant’s motion, based on the fact that Defendant was previously
awarethat (1) atotal of four bullets had been recovered and (2) the possibility existed that the fourth
may be found “ consistent” with the other three. The trial court also observed that Defendant had
chosen not to seek independent testing of the other three bullets.

Discovery and inspection of the evidence by both the State and the accused inacriminal case
is generdly governed by Rule 16 of Tennessee's Rules of Criminal Procedure. Upon his or her
request, a defendant is entitled to inspect or copy or photograph the results and/or reports of
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scientific tests or experiments within the possession, custody, or control of the state, the existence
of which isknown or may become known by the exercise of duediligence. See Tenn. R. Crim. P.
16(a)(1)(D). The duty to disclose is a continuing obligation, which includes additional evidence
discovered up to and during thetrial. See Tenn. R. Crim. P. 16(c). Failureto comply withtherule
may result inthe court ordering an exclusion of the offending party’ sevidence. Inlieuof exclusion,
the court may grant a continuance or “enter such other order as it deems just under the
circumstances.” Tenn. R. Crim. P. 16(d)(2). Whether adefendant has been prejudiced by afailure
to disclose information isasignificant factor in fashioning an appropriate remedy. State v. Smith,
926 S.W.2d 267, 270 (Tenn. Crim. App. 1995). Exclusion of the evidenceisconsidered a“drastic”
measure, not recommended unless no reasonable dternative exists. 1d.

In the case sub judice, Defendant has failed to show that he was prejudiced by either the
expert’ stestimony or the lack of independent testing. We find it significant that Defendant chose
not to have the other three bullets evaluated, for wefail to decipher asignificant distinction between
these three bullets and the one inissue, with one exception: according to the medical examiner, the
fourth bullet caused the only wound determined not to belethal, i.e., capable of causing death within
fiveminutes. Theadmissbility of evidenceisamatter withinthe sound discretion of thetrial court,
and this Court will not disturb the trial court’s ruling absent a clear showing of an abuse of that
discretion. See State v. Cauthern, 967 SW.2d 726, 743 (Tenn. 1998); State v. Banks, 564 S.W.2d
947, 949 (Tenn. 1978). Because we find no abuse of discretion, Defendant is not entitled to relief
on thisissue.

V. Lesser-Included Offenses

Defendant was charged with first degree murder. Thetrial court instructed the jury on first
degree murder, second degree murder, and voluntary manslaughter. The jury convicted Defendant
of second degreemurder. Defendant contendsthat thetrial court erred by refusing hisrequest to also
charge the jury on the lesser-included offenses of reckless homicide and criminally negligent
homicide. We disagree.

The State concedes that reckless homicide and criminally negligent homicide are lesser-
included offenses of first degree murder. See State v. Sims, 45 SW.3d 1, 21 (Tenn. 2001).
However, the State argues that under State v. Burns, 6 SW.3d 453 (Tenn. 1999), thetrial court is
under a mandatory duty to only instruct the jury on lesser-included offenses where evidence exists
that reasonable minds could accept as to the lesser-incduded offense, and the evidence is legally
sufficient to support such a conviction. |d. at 469. The State submits that since there was no
evidence which reasonable minds could accept as to reckless homicide or criminally negligent
homicide, it was not error to refuse to charge the jury on these offenses.

Under the circumstances presented here, the evidence was sufficient to prove beyond a
reasonable doubt that Defendant committed second degree murder, a knowing killing. See Tenn.
CodeAnn. 839-13-210(a)(1). Therecordreflectsthat thetrial court instructed thejury onthelesser-
included offense of voluntary manslaughter. If it waserror to refusetoinstruct thejury on additional
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lesser-included offenses as requested by Defendant, the proper inquiry for this Court would be
whether that error would be harmless beyond areasonable doubt. See Statev. Ely, 48 SW.3d 710,
727-28 (Tenn. 2001) (adefendant’ sright to instruction on all offenses embraced by the indictment
isnot derived only from statute, but from the Tennessee Constitution aswell). Our review reveals
that, under State v. Williams, 977 SW.2d 101 (Tenn. 1998), the trial court’s failure to instruct on
recklesshomicideor criminally negligent homicide, if error, would be harmless beyond areasonable
doubt.

InWilliams, the defendant wasontrial for first degreemurder. Thetrial judgeinstructed the
jury on the elements necessary to prove first degree premeditated murder, and the lesser-included
offenses of second degree murder and reckless homicide. The jury ultimately convicted the
defendant of first degreemurder. Thedefendant argued that because the proof introduced at trial was
legally sufficient to warrant an ingruction upon voluntary manslaughter, the trial court erred in
refusing to chargethat offenseto thejury. The supreme court agreed that the jury should have been
instructed on voluntary manslaughter, but further concluded that the trial court’ s failure to instruct
was harmless error. Seeid. at 106. Specifically, the court in Williams determined that

[Bly finding the defendant guilty of the highest offense to the exclusion of the
immediatdy lesser offense. . . the jury necessarily rejected all other lesser offenses
....Accordingly, thetrial court’ serroneousfailureto chargevoluntary manslaughter
is harmless beyond a reasonable doubt because the jury’s verdict of guilt on the
greater offense of first degree murder and its disinclination to consider the lesser
included offenseof second degreemurder clearly demonstratesthat it certainly would
not have returned a verdict on voluntary manslaughter.

1d. at 107 (citations omitted).

In asimilar vein, by finding Defendant guilty of second degree murder, we may conclude
that the jury necessarily rejected the other charged lesser offense, and, further, that itsdisinclination
to consider the lesser-included offense of voluntary mansaughter clearly demonstrates that it
certainly would not have returned a verdict of guilt for reckless homicide or criminally negligent
homicide. Defendant is not entitled to relief on thisissue.

VI. Sentencing

Finally, Defendant contends that the twenty-three year sentence imposed by thetrial court
was improperly enhanced based on criminal behavior exhibited by Defendant after the indictment.
We disagree.

Appellate review of sentencing is de novo on the record with a presumption that the trial
court's determinations are correct. Tenn. Code Ann. 88 40-35-401(d), 402(d) (1997). If thetrid
court followed the statutory sentencing procedure, made findings of fact that are adequately
supported in the record, and gave due consideration and proper weight to the factors and principles
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relevant to sentencing under the 1989 Sentencing Act, we may not disturb the sentence even if a
different result were preferred. State v. Fletcher, 805 SW.2d 785, 789 (Tenn. Crim. App. 1991).

However, “the presumption of correctness which accompanies the trial court’s action is
conditioned upon the affirmative showing in therecord that thetrial court considered the sentencing
principles and all relevant facts and circumstances.” State v. Ashby, 823 SW.2d 166, 169 (Tenn.
1991). Therefore, meaningful appellate review requires that the trial court place on the record its
reasonsfor arriving at thefinal sentencing decision, identify the mitigating and enhancement factors
found, state the specific facts supporting each enhancement factor applied, and articulate how the
mitigating and enhancement factorswereeval uated and bal anced in determining the sentence. State
V. Poole, 945 SW.2d 93, 96 (Tenn. 1997); see Tenn. Code Ann. 8 40-35-210(f) (1997). Theburden
is on the appealing party to show that the sentencing isimproper. Tenn. Code Ann. § 40-35-401
(1997), Sentencing Commission Comments.

In conducting a de novo review, we must consider (1) the evidence, if any, recaved at the
trial and sentencing hearing, (2) the presentence report, (3) the principles of sentencing and
arguments as to sentencing alternatives, (4) the nature and characteristics of the criminal conduct,
(5) any mitigating or statutory enhancement factors, (6) any statement that the defendant made on
hisown behdf, and (7) the potential for rehabilitation or treatment. 1d. 8§ 40-35-102, 103, 210; see
Ashby, 823 S.W.2d at 168; State v. Moss, 727 S.W.2d 229 (Tenn. 1986).

Defendant wasconvicted of aClass A fdony. Thepresumptive sentenceforaClassA felony
isthemidpoint in the range when no enhancement or mitigating factorsare present. See Tenn. Code
Ann. 840-35-210(c) (1997). Proceduraly, thetrial court isto increasethe sentencewithintherange
based upon the existence of enhancement factors and then reduce the sentence as appropriatefor any
mitigating factors. Id. § 40-35-210(d), (€). Theweight to be afforded an existing factor isleft to the
trial court’ sdiscretion so long asit complieswith the purposes and principles of the Sentencing Act,
and its findings are adequately supported by the record. Id. 8 40-35-210, Sentencing Commission
Comments; Moss, 727 SW.2d at 237; see Ashby, 823 SW.2d at 169.

Defendant was sentenced asastandard Range | offender. See Tenn. Code Ann. 8 40-35-105
(1997). According to the record, the trial court found that two enhancement factors applied in
Defendant’s case: (1) “[t]he defendant has a previous history of criminal convictions or criminal
behavior in addition to those necessary to establish the appropriate range,” and (9) “[t]he defendant
possessed or employed afirearm, explosive device or other deadly weapon during the commission
of the offense.” 1d. § 40-35-114(1), (9) (emphasis added). Thetrial court aso applied mitigating
factor (8), “[t]he defendant was suffering from a mental or physical condition that significantly
reduced the defendant’ s cul pability for the offense; and factor (13), “[a]ny other factor consistent
with the purposesof this chapter,” based on afinding that Defendant had lived aresponsiblelife as
acitizen “for the first 50 or so years of hislife.” 1d. § 40-35-113(8), (13).

The trial court assigned significant weight to both mitigating factor (13) and enhancement
factor (9), whichit concluded effectively “ offset” each other. Thetrial court assigned“some” weight
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to mitigating factor (8), and then enhanced Defendant’ s sentence three years based on the great
significance it gave Defendant’ s previous history of criminal behavior, under enhancement factor
(1). Although Defendant’s prior criminal record reveals only two misdemeanor convictions for
driving without a license, the trial court gave this factor considerable weight based on proof of
additional criminal behavior, to wit: Defendant’s attempt to shoot a witness in his case. The
presentence report shows that in May 1999, Defendant was arrested for attempting to kill Mike
Stafford with ahandgun. Defendant was on bondfor theinstant offense at thetime heallegedly shot
Stafford, a State witness in his upcoming trial. Bond was revoked on June 16, 1999, and in July
1999, Defendant wasindicted for attempt to commit first degree murder. At the conclusion of the
hearing, thetrial court announced that, if enhancement factor (1) should subsequently be determined
inapplicable, thelength of Defendant’ s sentence should be reduced to twenty years, the presumptive
sentence in the range.

Defendant does not dispute the trial court’s use of enhancement factor (9), and we find this
factor was properly applied. Wealso find no error inthetrial court’ suse of mitigatingfactorsinthis
case. Thus, the sole sentencing issue before this Court is whether enhancement factor (1) was
applicable, based on proof of criminal behavior which occurred subsequent to the offensefor which
Defendant was convicted and sentenced. Defendant asserts that pending charges may not be used
as “criminal behavior” for purposes of enhancing punishment under Tennessee Code Annotated
section 40-35-114(1). The State responds that a panel of this Court has previously decided tha a
sentencing court may consider proof of criminal behavior occurring prior to the sentencing hearing
when determining whether to apply factor (1), regardless of whether the criminal behavior occurred
before or after the commission of the instant offense. See State v. Chris Smith, No. 03C01-9807-
CR-00259, 1999 Tenn. Crim. App. Lexis838, McMinn County (Tenn. Crim. App., Knoxville, Aug.
17,1999), perm. to app. denied (Tenn. 2000). The Stateconcedesthat atrial court isprecluded from
considering merely adefendant’ s prior arrests or pending charges, but argues that no per serulein
Tennessee prohibits a court from considering unadjudicated conduct. Rather, “the trial court is
merely prohibited from relying upon amere arrest record to enhance adefendant’ s sentence.” State
V. Robinson, 971 SW.2d 30, 46 (Tenn. Crim. App. 1997).

Defendant citesStatev. Buckmeir, 902 S.W.2d 418 (Tenn. Crim. App. 1995), to support his
argument that thetrial court is precluded from considering pending criminal chargesto enhance his
sentence. In Buckmeir, apand of this Court determined that thetrial judge improperly considered
pending chargesin sentencing the defendant. Seeid. at 424. Specifically, this Court noted that the
record contained “no evidence” that the charges against the defendant “were anything more than
charges.” Becausethe defendant should be presumed innocent until convicted of those charges, our
Court concluded that the trial judge should not have considered them. 1d. The Buckmier opinion
revealed no further details on the charges pending in that case. However, this Court cited State v.
Miller, 674 SW.2d 279, 284 (Tenn. 1984), wherein the supreme court stated: “Ordinarily mere
arrestsor indictments are not evidence of the commission of aprior crime. They are nothing more
than charges or accusations made by the arresting or indicting authority upon such information as
that authority had at thetime.” 1d. Inthe case sub judice, the evidence tha Defendant attempted to
kill Stafford amounts to much more than “mere charges.” The trial court stated that it “heard the
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victim in that case testify under oath, subject to cross-examination, that, in fact, [Defendant] did
shoot him.” (Thetrial judge apparently heard thistestimony from thevictim, Mike Stafford, during
the hearing on the State’ s motion torevoke Defendant’ sbond, which was granted on June 16, 1999.)

In State v. Carico, 968 SW.2d 280 (Tenn. 1998), our supreme court considered the issue
whether evidence of prior criminal acts committed by the appellant for which there had been no
crimina conviction, constituted “criminal behavior” for purposes of enhancing the gppellant’s
sentence. Seeid. at 287-88. The supreme court began by noting that “the United States Supreme
Court has held that the Sixth and Fourteenth Amendments to the United States Constitution do not
prohibit a sentencing court from considering a defendant’ s previous criminal behavior which does
not result in conviction.” 1d. at 287. It cited Williamsv. New York, 337 U.S. 241, 69 S. Ct. 1079,
93 L. Ed. 1337 (1949), as the origin of the holding, and quoted Justice Black, who delivered the
opinion of the Court:

A sentencing judge. . . isnot confined to the narrow issue of guilt. Histask within
fixed statutory or constitutional limits is to determine the type and extent of
punishment after the issue of guilt has been determined. Highly relevant--if not
essential--to his selection of an appropriate sentence is the possession of the fullest
information possible concerning the defendant’ s life and characteristics.

Id. at 247, 69 S. Ct. at 1083. Our supreme court also recognized, along with prior federal and state
decisions, that the trial court may utilize criminal behavior shown by a preponderance of the
evidence to enhance a sentence without violating federal or state due process. Carico, 968 S.W.2d
at 287; see also State v. Winfield, 23 S.\W.3d 279, 282-83 (Tenn. 2000). The court ultimately
concluded that, although the phrase “criminal behavior” had not been previously defined for
purposes of applying enhancement factor (1), the gopellant’s prior sexua acts with a ten-year-old
childclearly andfirmly established“ criminal behavior” for purposesof applying enhancement factor
(1). Carico, 968 S.W.2d at 288.

Relying onthevariouscourt decisionsdiscussed above, wefind Defendant’ sattempt to shoot
the witness, Mike Stafford, constitutes “criminal behavior” for purposes of applying enhancement
factor (1). Further, weconcur with those cases which have concluded that a sentencing court is not
per seprohibited from considering unadjudicated criminal conduct wheresuch conduct isestablished
by apreponderanceof the evidence, asit washere. See Statev. Robinson, 971 S.W.2d 30, 46 (Tenn.
Crim. App. 1997) (asentencing court is“merely prohibited from relying upon amere arrest record
to enhance a defendant’ s sentence’); State v. Hunter, 926 SW.2d 744, 748-49 (Tenn. Crim. App.
1995) (victim’ stestimony concerning acts of sexua abuse not included in defendant’ s indictment
were not improper to consider in enhancing sentence); State v. Chris Smith, No. 03C01-9807-CR-
00259, 1999 Tenn. Crim. App. Lexis 838 at *8, McMinn County (Tenn. Crim. App., Knoxville,
Aug. 17, 1999), perm to app. denied (Tenn. 2000) (criminal behavior occurring prior to the
sentencing hearing may be considered as evidence of prior criminal behavior for purposes of
enhancement under factor (1), regardless of whether the offending conduct occurred before or after
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commission of the offense under consideration). Accordingly, Defendantisnot entitled torelief on
thisissue.

CONCLUSION

For the above reasons, the judgment of the trial court is AFFIRMED.

THOMAST. WOODALL, JUDGE
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