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OPINION
Procedural History

In 1996, the Appellant was convicted following ajury trial of second degree murder and
sentenced to twenty-two yearsimprisonment. His conviction and sentence were affirmed on direct
appeal. See Satev. Timmy Fulton, No. 02C01-9706-CR-00223 (Tenn. Crim. App. a Jackson, Apr.
21, 1998), perm. to appeal denied, (Tenn., Dec. 28, 1998). The Appellant’s conviction stemsfrom
hisfatal shooting of a male acquaintance who the Appellant stated that he was going to “get.” The
Appellant obtained a pistol from an accomplice, entered the victim’s car and shot the victim,



resulting in death. The accomplice, who pled guilty to fadlitating second degree murder, testified
againg the Appellant at trial. Trial counsel for the Appellant testified at the post-conviction hearing
that the Appellant steadfastly maintained that he did not kill the victim. As such, trial counsel
proceededtotrial upon the defensethat the victim was murdered by the accomplice, who had onone
occasion indicated that he was the shooter.

In December of 1999, the Appellant filed hispro se petition for post-conviction relief which
was later amended following gppointment of counsel. At the conclusion of the evidentiary hearing,
the petition was denied. Thistimely appeal follows.

ANALYSIS

The Appellant bears the burden of establishing his allegations contained in the petition by
clear and convincing evidence. Tenn. Code Ann. 8 40-30-210(f). Findings of fact and conclusions
of law made by a post-conviction court are given the weight of ajury verdict. Davisv. Sate, 912
S.W.2d 689, 697 (Tenn. 1995). Unless evidence contained in the record preponderates aganst the
judgment, this court is bound by those findings on appeal. Id. Theissues of deficient performance
by counsel and possible prejudice to the defense are mixed questions of law and fact; thus, our
review of thiscaseisde novo. Satev. Burns, 6 SW.3d 453, 461 (Tenn. 1999). Furthermore, to
succeed in a challenge for ineffective assistance of counsel, the Appellant must demonstrate that
counsel’ srepresentation fell below therangeof competencedemanded of attorneysin criminal cases.
Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). Under Strickland v. Washington, 466 U.S. 668,
686, 104 S. Ct. 2052, 2064 (1984), the Appellant must establish: (1) deficient representation; and
(2) prejudice resulting from the deficiency.

A. Competency to Stand Trial - Diminished Capacity Defense

The Appellant raises three issues regarding his mental competency and presentation of an
insanity or diminished capecity defense: (1) that counsel “failed to adequately investigate [hig]
competency to stand trial; (2) that counsel “failed to adequatdy investigate the facts and interview
material witnessesin preparation of apossibleinsanity or diminished capacity defense;” and (3) that
“during the pendency of the trial proceedings, [he] was under the influence of psychotropic
prescription medication.”

First, we are compelled to observe that the competency/diminished capacity issuesraised on
appeal by the Appellant, which are contradictory to his position at trial, are not supported by the
record at the post-conviction hearing. Thefollowing testimony is noted:

Q. [Post-Conviction Counsel]: Do you remember telling me previously that at that
time you believed that you were on drugs, these prescription medications, and you
didn’t know what was going on?

A.[Appelant]: Well, | —I knowswhat was going on and | was given medication so,
you know.



Q. Did you take that medication?
A. No, sir.

Q. [Post-Conviction Counsel]: Okay. Did you ever tell [defense counsel] that you
felt like you had some mental problems and you didn’t know what you were doing
at the time that this man was killed?

A. [Appellant]: Uh --

Q. Didyoutell [defense counsd] - - did youtell your lawyer when you were getting
ready for trial that you thought that you didn’t know what happened because you had
some mental problems, you didn’t know what you were doing?

A. | mean, uh - - | mean, | remember and knowswhat | do, you know, and all that.

Q. [Prosecutor]: Okay, All right. [ Defense counsel] did call withesseson your behalf.
Do you remember who those witnesses were?
A. [Appellant]: She called witness - - several witness for me.

Q. Okay. All right. Do you think she called enough witnesses & your trial?
A. Yes.

Q. Theanswer isyes?
A. Yes.

Prior to and during trial, the Appellant was represented by three attorneys from the
L auderdale County Public Defender’ s Office. Contrary to the Appel lant's assertions on appeal, the
proof at the post-conviction hearing established that trial counsel explored adefense of insanity and
the Appellant's competency to stand trial. At the request of defense counsel, the Appellant’s
emotional and mental capacity was evaluated by Dr. Jm Causey. Dr. Causey found the Appellant
to be fully competent to stand trial and capable of understanding court proceedings. Dr. Causey
further concluded that the Appellant was “not in need of ongoing mental health treatment” or “in
need of any additional evaluationonaninpatient basis.” At the post-conviction hearing, trial counsel
testified that she had no problem discussing the case with the Appellant and felt he was “lucid,
rationd, and able to discuss all aspects of the case.” Trial counsel testified that she and/or other
members of the defense team met with the Appellant prior to trial on at least five separate occasions
and visited several hours during each visit. Trial counsel stated that the Appellant appeared to
interact and respond appropriately toall discussions and questions. At the post-conviction hearing,
the Appellant presented no proof to support his assertion that he was incompetent to stand trial or

1I n view of the Appellant’ s response, we find any further review of this particular issue unnecessary.
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that an insanity or “diminished capecity” defense would have been viable. It isthe Appellant’s
burden to provethe allegation of his petition by clear and convincing evidence. Failureto do sowill
result in dismissal of theissue. See Black v. Sate, 794 SW.2d 752, 757 (Tenn. Crim. App. 1990).
We conclude, from the evidence presented at the post-conviction hearing, that the performance of
counsel was not deficient with respect to further investigation of the Appellant’ smental competency
or development of a mental illness defense. Because we find no such deficiency, we need not
address the prejudice prong of Srickland.

B. Preparation For a Factual Defense

Finally, the Appdlant contests the effectiveness of trial counsel by arguing that defense
counsel “failed to adequately investigate the facts and interview material factual witnesses in
preparation of apossiblefactual defensein thiscase.” At the post-conviction hearing, trial counsel
testified that both she and other members of the defense team traveled to Halls, Tennessee, where
they knocked on doors and interviewed people who lived on the street where the murder took place.
The record indicates numerous witnesses were interviewed. With the exception of two persons
identified by the Appellant, trial counsel testified that she spoke with all potential witnesses whose
names were provided to her by the Appdlant prior to trial to determine whether their testimony
would be beneficial. Although the Appellant argues that counsel failed to interview potential
witnesses, identified only as“ Tracey” and “James,” trial counsel testified that shelooked for these
two individual sbut wasunabletolocatethem. Again, these witnesseswerenot produced at the post-
conviction hearing, therefore, we are clueess asto the bassfor their materiality.? Moreover, the
Appellant fails to give reasons as to why or how thetestimony of these additiona witnesses would
have affected the outcome of his case. Because the Appellant has failed to show how the absence
of these witnesses was prgudicial, the issue raised iswithout merit.

CONCLUSION
Based upon theforegoing, wefind that the A ppd lant received effective assi stance of counsel

attrial. TheLauderdaeCounty Circuit Court’ sdenial of the Appellant’ spetition for post-conviction
relief is affirmed.

DAVID G. HAYES, JUDGE

2At the post-conviction hearing, the Appellant’ s testimony suggests that “Tracey and James” would have
testified on behalf of the A ppellant as character witnesses.
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