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James Curwood Witt, Jr., J., concurring and dissenting.

Although | agree with Judge Welles that it is problematic to use voluntary
manslaughter as the intermediate offense for the purposes of applying the Williams harmless error
rule, | concur with Judge Riley in affirming the conviction, based on the facts of the present case and
thedefendant’ suse of thosefactsinformulating atheory of defense. Giventhefacts, thedefendant’s
theory of defense, and the jury’s verdict of second-degree murder, | conclude that the failure to
charge the included offenses lesser than voluntary manslaughter was harmless error.

James Curwood Witt, Jr., Judge



