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OPINION

Factual Background

Sometime around midnight on June 21, 1997, Joe Kelley and Tiffany K elley* went to alocal
swimming spot to swim with friends. Although their friends went to the swvim site immediately
upon arrival, Mr. and Ms. Kelley remained in the vehicle while Ms. Kelley finished her fast-food
meal. Shortly after their friends left Mr. and Ms. Kelley in the vehicle alone, the defendant parked
hisvehicledirectly behind Ms. Kelley’ svehicle. Mr. Kelley exited the vehicle and the defendant,
who was holding aflashlight and a gun, told Mr. Kelley to give him all of hismoney. Mr. Kelley
threw three (3) dollarsonthe ground, and the defendant then ordered Mr. and Ms. Kelleyto lay face
down on the ground while he searched their vehicle.

Once Mr. and Ms. Kelley were on the ground, he placed thumb-cuffs on them and
subsequently tied their hands with white nylon rope. He then ordered Mr. Kelley into the back of
his hatchback vehide, which the victims described as ablue or brown two-door hatchback Toyota
with two (2) NASCAR number two (2) emblems and an inoperable passenger side door. The
defendant ordered Ms. Kelley tosit in the passenger seat.? Hethen drove the victimsinto acountry
field and ordered Ms. Kelley out of the vehicle.

After talking to them far several minutes the defendant told the victimsthat the reason that
he brought them there was in order to have sex with Ms. Kelley. He aso told them that if they
failed to cooperate, they would“ not make it out of the woods alive.” After unsuccessfully pleading
with the defendant not to follow through with his plansand offering him her jewelry and her vehicle
in exchange, Ms. Kelley, still bound, accompanied the defendant on one of two “walks’. During
these two walks, the defendant raped her twicevaginally and forced her to perform oral sex on him
once. The defendant then released thevictimsin the vicinity of their vehicleat sometime close to
sunrise.

On Octaober 11, 1997, patrolling police officers drove by a stopped vehicle that had its
headlightson and that was parked partially ontheroad. The officersturnedtheir vehicle around to
investigatefurther. The officers observed that since they had first noticedthe vehicle, its headlights
had been extinguished. Upon further inspection, they discovered that therewerenooccupantsinthe
vehicle. After hearing the sound of limbs breaking in the nearby woods, one officer went into the
forest to investigate the noise and found the defendant lying down in the brush. The defendant
claimed that he had entered the woods for the purpose of relieving himself. While this officer was
investigating the noise, the other officer saw an open container in the defendant’ svehicle, and when
he reached into the vehicl e through an open window to obtain the container, he noticed a credit card
inplain view. When thedefendant retumed to his vehicle with the officer who had found him, the

! JoeKelley and Tiffany Kelley are not related, but merely share the same last name. They were dating

at the time that the crimes were committed and were still dating at the time of trial.
2 In order to do so, Ms. Kelley had to enter the vehicle through thedriver-side door and climb into the
passenger seat.
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officer who found the credit card asked thedefendant hisname and ascertained that the credit card
did not belong to thedefendant.? Inside the vehicle, the officer also identified an unregistered pistol
located in plain view. The police officer dso searched acamouflage famy pack located next tothe
pistol. Inside the fanny pack, he discovered a homemade mask, latex gloves, blindfolds, and white
nylon rope.

Theofficersarrested the defendant for aviolation of theopen container law and for carrying
an unregistered firearm, both misdemeanors. Subsequently, the officers had the defendant’svehicle
impounded in order to search it more thoroughly and because it was partially obstructing traffic.
After the car wasimpounded, the defendant consented to another search of hisvehicle. Thissearch
revealed another credit card, later determined to be stolen, a hammer, more nylon rope, and abook
of police scanne frequency codes.

After the police arrested the defendant for these misdemeanor charges, they provided Ms.
Kelley with a picture of the defendant. Based on this photograph, Ms. Kelley identified the
defendant as her rapist. Ms. Kelley also identified the defendant’ s vehicle as the vehicle drivenby
her attacker.” Based on Ms. Kelley's identifications and on the evidence obtained through the
searches of the vehicle, the police interrogated the defendant regarding his involvement in the
victims' rapes and kidnappings. In response, the defendant made statements which, while not a
confession, did tend to corroborate some of thevictims' statementsto police. Thereafter, the police
arrested the defendant for those crimes. Both Mr. and Ms. Kelley identified the defendant as their
rapist/kidnapper at trial.

Thedefendant arguesthat thetrial court erred by denying the defendant’ s motion to suppress
the fruits of an illegal search and seizure, because (1) the police improperly placed the defendant
in custodial arrest for hisviolation of two misdemeanors, and therefore the search incident to arrest
was improper, and (2) the police improperly seized the defendant’s vehicle. Furthermore, the
defendant alleges that the evidence found in the defendant’s fanny pack should have been
suppressed pursuant to his motion in limine because the evidence's potential prejudicial effect
outweighed its probative value. For the forgoing reasons, wefind that the defendant’ s claimslack
merit.

Standard of Review for Denial of M otion to Suppress

The defendant challenges the trial court’s denia of his motion to suppress on severd
grounds. Wenotethat "atrial court'sfindings of fact in asuppression hearing will be upheld unless
the evidence preponderates otherwise." State v. Crutcher, 989 SW.2d 295, 299 (Tenn. 1999)
(quoting State v. Odom, 928 S.W.2d 18, 23 (Tenn.1996)). However, the application of the law to
these fact-findings is a question of law that this court reviews de novo. State v. Yeargan, 958
S.W.2d 626, 629 (Tenn. 1997); Odom, 928 S.W.2d at 23.

3 Whil e the defendant daimed that the credit card belonged to a friend who had left the card in the

vehicle, the police officers later learned that this credit card was stolen.

4 Mr. Kelley could not positively identify the defendant as his kidnapper until trial.
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Defendant’s Expectation of Privacy Regarding the Abandoned Vehicle

Thestate challengesthe defendant’ sability to contest thevalidity of the search of hisvehicle,
contending that the defendant abandoned his vehicle before the police searchedit, thereby negating
his expectation of privacy regarding his vehicle and its contents and forfeiting hisright to contest a
search of the vehicle. When denying the defendant’ s motion to suppress, thetrial court found that
the defendant did abandon his vehicle when he fled from the police into the nearby brush. The
police officer who discovered the defendant testified that he found the defendant 75-100 feet away
from hisvehicle, laying down in thebrush apparentlyhiding. Wefind that the evidenceintherecord
is sufficient to support this finding of fact.

When anindividual fleesfrom avehicle, he or sheisdeemed to have abandoned the vehicle,
thereby losing an expectation of privacy in that vehicle. See Campbell v. State, 469 S.W.2d 506
(Tenn. Crim. App. 1971); Prock v. State, 455 S.W.2d 658 (Tenn. Crim. App. 1969). Therefore, we
find that the trial court properly determined that the defendant “abandoned his vehicle or at |east
surrendered any expectation of privacy by fleeing from the car and officers, by hiding in the brush
and weeds, and by having to bebrought tothe car by an officer with hisweapon drawn.” However,
even if the defendant had a | egitimate expectation of privacy in the vehicle that he abandoned, his
challenge of the search would not merit relief.

Propriety of Arrest and Subsequent Sear ch I ncident to Arrest

The defendant committed two misdemeanorsin the presence of police officers, aviolation
of the open container law and carrying an unregistered firearm. Tennessee Code Annotated Section
40-7-118(b)(1) (1997) mandatesthat police officers who witness a misdemeanor committedin their
presenceissue acitation in lieu of affecting acustodi d arrest, unless one of e ght excepti ons apply:

(1) The person arrested requires medical examination or medical care, or if such

person isunableto care for such person's own safety;

(2) There is areasonable likelihood that the offense would continue or resume, or

that persons or property would be endangered by the arrested person;

(3) The person arrested cannot or will not offer satisfactory evidence of

identification, including the providing of afield-administered fingerprint or thumb

print which a peace officer may require to beaffixed to any citation;

(4) The prosecution of the offense for which the person was arrested, or of another

offense, would thereby be jeopardized,;

(5) A reasonablelikelihood existsthat the arrested personwill fail to appear in court;

(6) The person demands to be taken immediatdy before amagistrate or refuses to

sign the citation;

(7) The person arrested is so intoxicated that such person could be a danger to such

person or to others; or

(8) There are one (1) or more outstanding arrest warrants for the person.



Tenn. Code. Ann. 8 40-7-118(b)(1), (c) (1997). Moreover, if the arresteeis placed under custodial
arrest in violation of this statute, any search performed incident to that unlawful custodial arrest is
invalid. See Statev. Adam George Colzie, No. M1998 00253 CCA R3 CD, 1999 WL 1074111, at
*4 (Tenn. Crim. App. at Nashville, Nov. 30, 1999).

In the instant case, the trial court found that the police properly placed the defendant under
custodial arrest for his commission of two misdemeanors because, inter aia, the defendant fled
before the police apprehended him, therefore indicating a reasonabl e likelihood that the defendant
would fail to appear in court. See Tenn. Code Ann. 8 40-7-118(c)(5) (1997). Thetrial court based
thisfinding on the police officers’ testimony tha the defendant fled from his vehide and hid from
the police officers. Wefind that the evidence in the record is suffi cient to support this finding.

As our supreme court noted in State v. Walker, 12 SW.3d 460, 466 (Tenn. 2000),
“Tennessee' s’ citeand release’ statute works on an “honor system,” operaing under the assumption
that the misdemeanant will act in good faith . ...” Id. (referring to the arrestee’s duty to furnish
accurateidentification). Inherent in this honor system isthe defendant’s duty to properly identify
himself, id., and to appear in court on thedate specified inthecitation. See Tenn. Code Ann. § 40-7-
118(c)(3), (5) (1997). Without assurance of thedefendant’ sidentity and cooperation, apoliceofficer
may justifiably place the defendant under custodial arrest. Seeid. As noted above, the trial court
found that the arresting police officer had reason to believe that the defendant would nat appear in
court,” and therefore we hold that the trial court properly found that the police legally placed the
defendant under custodial arred.

Once an arresteeis properly placed under custodial arrest, the policemay conduct a search
incident to arrest. State v. Crutcher, 989 SW.2d 295 (Tenn. 1999). If the arresteeis the occupant
of avehicle, the scope of the search incident to arrest expands to the entire passenger compartment
of thevehicle and any containersfound therein. New Y ork v. Belton, 453 U.S. 454, 457, 101 S. Ct.
2860, 2862, 69 L. Ed. 2d 768 (1981); Crutcher, 989 SW.2d 295. In the instant case, when the
police conducted their search of the passenger compartment, they discovered an unregistered firearm,
acredit card that did not belong to the defendant, and afanny pack containing several itemsthat the
police characterized as burglary tools, amask, blindfolds, nylon rgpe, and gloves Theseitemswere
discovered pursuant to alawful searchincident to arrest and thereforewerelegally seized. Thus, this
issue lacks merit.

Seizur e of the Defendant’s Vehicle

Thedefendant next contendsthat theimpoundment of the defendant’ svehi cleand subsequent
search were unlawful because the state did not prove that the impoundment was necessary. The

5AIthough the arresting officer did not articulate this reason for arresting in lieu of citation, the standard for
reviewing the propriety of a custodial arrest of a misdemenant appears to be whether there is an objective basis for
arresting the misdemeanant. See State v. Walker, 12 S.W.3d 460, 464 (Tenn. 2000). Furthermore, although Walker
indicates that an arreging officer must notehis or her reason for arresting the misdemeanant rather than citing him on
the arrest ticket, see Walker, 12 S.W.3d at 464 n.10 (citing Tenn. Code Ann. § 40-7-118(j) (1997)), thedefendant in the
instant case does not argue that the custodial arrest wasinvalid on thisbasis. Therefore,we deem this argumentwaived.
See Tenn. R. Crim. App. 10(b).
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defendant cites State v. L unsford, 655 S.W.2d 921 (Tenn. 1983), for the proposition that police may
not impound avehicle unlessimpoundment i sreasonably necessary. However, Lunsford snecessity
requirement only appliesif the police do not have probable causeto believe that the vehicle contains
contraband. Lunsford, 655 S.\W.2d at 923. Theefore, theinquiry that is digositive of the legality
of the search is not whether the impoundment was necessary but whether the police had probable
causeto search the defendant’ svehicle. Because thesearch of the passenger compartment revealed
contraband, namely an unregistered firearm, a credit card that did not belong to the defendant, and
burglary tools, the police had probable cause to search the entire vehicle. The police may conduct
such a search of avehicle based on probable cause either immediately or pursuant to an inventory
search after the vehicle has been impounded. Thereore, the policein the instant case correctly
inventoried the defendant’ s vehicle after they impounded it. Accordingy, wefind that the evidence
discovered pursuant to the inventory search was legally obtained and therefore not the fruit of an
illegal search.

Denial of the Defendant’'sMotion in Limine

The defendant allegesthat thetrial court erroneously denied hismotion in limineto exclude
the contents of the camouflagefanny pack asevidenceat trial becausethe potential prejudicial effect
of this evidence outweighed its probative value. When evaluating a trial court's ruling on a
Tennessee Rule of Evidence 403 motion to exclude evidence, the initial inquiry is whether the
evidence offered was relevant to the case under Tennessee Rule of Evidence 401.

Thedetermination of whether evidenceisrelevant, or, if relevant, should be excluded

for one of the reasons set forth in Rule 403, addressesitself to the sound discretion

of thetrial court. Statev. Hill, 885 S.W.2d 357, 361 (Tenn. Crim. App. 1994). In

deciding theseissues, thetrial court must consider, among other things, the questions

of fact that the jury will have to conside in determini ng the accused's guilt as well

as other evidence that has been introduced during the course of thetrial.

State v. Dulsworth, 781 S\W.2d 277, 287 (Tenn. Crim. App. 1989).

If atria court in the exerdse of its discretion finds that evidenceis relevant within
the meaning of Rule 401, and the accused is not entitled to have the evidence
excluded for one of the grounds set forth in Rule 403, this Court will not interfere
with the exercise of this discretion unlessit appears on the face of the record that the
trial court clearlyabused itsdiscretion. Statev. Hayes 899 SW.2d 175, 183 (Tenn.
Crim. App. 1995).

State v. Williamson, 919 SW.2d 69, 79 (Tenn. Crim. App. 1995).

Tennessee Rule of Evidence Rule 403 permits a court to exclude relevant evidence"if its
probative value is substantially outweighed by the danger of unfair prejudice.” Our supreme court
has stated that unfair prejudice is "[a]n undue tendency to suggest decision on an improper basis,
commonly, though not necessarily, an emotional one." State v. DuBose 953 SW.2d 649, 654
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(Tenn. 1997) (citing Statev. Banks, 564 S\W.2d 947, 951 (Tenn.1978)); see also Statev. McCary,
922 S.\W.2d 511, 515 (Tenn. 1996).

In State v. Banks, the supreme court recognized the "policy of liberality in the admission of
evidencein both civil and criminal cases." Banks, 564 S.W.2d at 949. When implementing their
policy, the trial court must weigh the probative value against prgudicial effect. Furthermore, this
court cannot substitute its judgment for that of thetrial court or declare error absent a finding that
thetrial court abused itsdiscretion. Statev. Robinson, 930 SW.2d 78, 85 (Tenn. Crim. App. 1995)
(citing State v. Melson, 638 S.W.2d 342 (Tenn. 1982)).

As noted above, we begin our analysis of the instant case by determining whether the
contentsof the fanny pack, namely the white nylon rope, mask, gloves, and pair of blindfolds, were
relevant tothe case. Thetrial court ruled that all of thecontentsof the fanny pack were admissible
because they were the type of items used to bind and control individuals, and the defendant was
charged with binding and controlling the vidimsin theinstant case. Arguably, thewhite nylonrope
found in the fanny pack could be relevant to the case, asit is the same type of rope that the victims
reported their kidnapper/rapist used to bind them. However, the remaining items, the mask,
blindfolds, and gloves, were not used by the kidnapper/rapist. Moreover, no evidencewas presented
to establish the relevancy of the contents of the fanny pack on other grounds. See Tenn. R. Evid.
401.

However, regardless of whether the evidence wasrelevant, thepotential prejudicial effect of
thisevidence, with the exception of thewhite nylon rope, outweighsits probative valueunder aRule
403 analysis, aswe can discern no probative value to begained by admission of thisevidence. The
victim’s kidnapper/rapist did not use a mask, gloves, or blindfolds. Moreover, the evidence was
potentiallyprejudicial. A pdiceofficer whotestified on behdf of the state characterized the contents
of the fanny pack as “burglary tools,” suggesting the defendant’ s criminal propensity.

Although it was error to admit the mask, gloves, and blindfolds into evidence, we find that
error to be harmless because defense counsel fully devel oped the fact that these items were not used
by the kidngpper/rapist on cross-examination of astate’ switness. See Jonesv. State, 489 S.W.2d
44 (Tenn. Crim. App. 1972) (finding that the erroneous admission of testimony regardingarevolver
that was not used in the commission of the offense at i ssue was harmless error because there was no
proof that the admission of this evidence affected the outcome of the trial and because defense
counsel fully developed the issue on cross-examination).

Furthermore, the evidence of the defendant’s guilt was strong, suggesting harmless error.
See State v. Roger Clayton Davis, C.C.A. No. 170, 1989 WL 112748, at *3 (Tenn. Crim. App. at
Knoxville, Sept. 29, 1989) (finding that the erroneous admission of asawed-off shotgun that was not
used in the commission of theinstant crime was harmless error because it most likely did not affect
theverdict); Statev. L arryWayne Sheffield, No. 85-362-111, 1987 WL 6084, at * 3 (Tenn. Crim. App.
at Nashville, Feb. 6, 1987) (finding that the erroneous admission of a double-edged knife that was
not used to commit the instant crime was harmless error because the tria court gave curative
instructions and because theevidence of thedefendant’ s guilt was overwhelming). Thetwo victims
identified the defendant as their kidnapper/rapist; the sketch of the kidnapper/rapist drawn at the
victimsdirection closely resembles the defendant; Ms. Kelley positively identified the defendant’s
vehicle as the vehicle driven by her kidnapper/rapist; and the victims description of the
kidnapper/rapist’ s vehicle closely resembl es the defendant’ s vehicle, including the vehicle' scolor,
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approximatemodel year, make, interior,and inoperabl e passenger-sidedoor. Therefore, wefindthat
thetrial court’ sdenial of the defendant’s motionin limine was harmless error. See Tenn. R. Crim.
P. 52(a).

Conclusion

For the forgoing reasons, we find that none of the defendant’s allegations merit relief.
Accordingly, the judgment of the trial court is AFFIRMED.

JERRY L. SMITH, JUDGE



