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Evid. 404(b), (4) he was denied afair trial because the jury was composed of ten women and two
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OPINION

This case relates to the December 1997 death of Lenora Robinson, the defendant’s thirty-
three-year-old wife. The victim’s mother, Charlie York, testified that the victim and defendant
married on September 1, 1989. She said that the couple did not have children together, but the
defendant’ s young daughter, Brittney, lived with them. She stated that before the marriage, the
defendant had worked for an exterminating company and some collection agencies. Mrs. Y ork
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testified that in April 1996, the victim and the defendant started their own coll ection agency. She
said that the victim confided to her that the couple had serious financial problems. Mrs. York said
that in the months before her daughter’ s death, the victim reveal ed that she and the defendant were
heavily in debt and that the defendant wanted to file bankruptcy. She said that while most of the
couple' s credit cards were in the victim’ sname, the victim did not want to file bankruptcy because
it would ruin her credit. Mrs. York testified that in addition to financial probems, the victim and
the defendant were having sexual problems, and the victim was not happy in the marriage Mrs.
Y ork stated that the defendant acted distant during the month of December 1997.

Mrs. Y ork testified that the victim started feeling sick on Friday, December 19, 1997. She
said that although thevictim wasiill, on Sunday, December 21, the victim fixed Christmas dinner
at thevictim’ shomefor her father and stepmother. Mrs. Y ork said that later that evening, shecalled
to check on her daughter, but the victim was too weak to talk on the telephone. She stated that the
next morning, the victim called Mrs. Y ork and told he that she had been sick all night. Mrs. Y ork
said she went over to the victim’ s house, told the victim that she had to see a doctor, and suggested
that they go to the emergencyroom. Mrs. Y ork testified that although she agreed to see adoctor, the
victim said the defendant wanted her to go to Baptist Centra Careinstead of thehospital. Mrs. Y ork
said that she and the defendant took the victim to Baptid.

Mrs. York testified that a Baptist Centra Care doctor diagnosed the victim with viral
syndrome, gave her aPhenergan shot to alleviate nausea, and gave her three prescriptionstofill. She
said that the doctor did not refer the victim to a hospital and that she and the defendant took the
victim home. She stated that she stayed with her daughter all day, cleaning the bathroom and bed
linens from where the victim had been sick the night before. She said that the victim slept all day
and that the defendant ran errands and was in and out of the house. Mrs. Y ork said that she went
home about 4:30 p.m., but sheforgot her cell phone and returned to the victim’ shometo get it. She
testified that she also took the defendant’ s daughter home with her. Mrs. Y ork stated that when she
left, the victim and the defendant were alone in the house. She said that she called the defendant
about 10:00 p.m. to check on the victim.

Mrs. York tedified that ealy the next morning, December 23, 1997, the defendant
telephoned and told her, “Charlie, | think we' ve lost her.” Mrs. York said that she screamed and
went over to the defendant’ s house. She stated that the police and an ambulance were there. She
said that she went into the victim’ s bedroom, where medical technicianswere working onthe body,
and saw that the victim had a brown substance coming out of her nose that had not been present the
night before. She stated that the defendant was present and dressed in his pajamas.

Mrs. York testified that after the victim’s body was removed from the house, she talked to
the defendant about funeral arrangements. She said that they agreed that she would contact afuneral
director and that she asked the defendant what type of servicehewanted. Mrs. Y ork stated that the
defendant said that he did not want religion or music at the funeral and wanted only a graveside
service. She stated that although the defendant wanted to bury the victim the next day, he agreed to
wait until December 26 to givethevictim’ssister timeto travel to Nashville. She said that after the
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funeral, the defendant did not seem to want anyone in his house. She stated that if anyone brought
food to his house, he told them to take it to her home. She said that if she fixed him a meal, he
would either pick it up or meet her at the front door and takeit. Mrs. Y ork stated that she never saw
the defendant grieve. She said that she talked with Detective E. J Bernard of the Nashville
Metropolitan Police Department and that she knew the police wereinvestigating thevictim’ sdeath.
She testified that her husband continued to have contact with the defendant. She stated that the
victim was about five feet five inches tdl, weighed one hundred fifty pounds, smoked one to two
packs of cigarettes a day, and occasionally drank beer.

Ken York, the victim's stepfather, gave testimony about the victim's death that was
substantially smilar to Charlie York’ stestimony. In addition, he testified that the victim and the
defendant had a stormy marriage. He said that the defendant told himthat the victim was difficult
tolivewith and that it wasimpossible to get along with her. Mr. Y ork stated that the defendant did
not stay gainfully employed and that he and Mrs. Y ork loaned the defendant and the victim money
on several occasions. He said they most recently loaned the defendant and the victim money for a
new car. He said the car and most of the credit cards werein the victim’sname. Mr. York stated
that in thefall of 1997, the victim began pressuring the defendant to get ajob and help her with the
bills and that their marriage rapidly deteriorated.

Mr. Y ork testified that he and Mrs. Y ork were close to the victim and the defendant and that
the two couples saw each other several times aweek. He said tha soon after the victim’s death,
Detective Bernard of the Nashville Metropolitan Police Department told him the police were
investigating the victim’ sdeath asahomicide. Mr. Y ork stated that even though heknew the police
were going to arrest the defendant, he remained the defendant’s close friend. He said that the
defendant told him that he had not had sex with the victim since early December and had a great
need for sex. Mr. York said that the defendant told him that he had sex with ather women in
November and December 1997 and that hehad sex withawoman on January 23, 1998, inthe marital
bed. Mr. Y ork stated that once the defendant |earned that he was under investigation, he asked Mr.
Y ork to help convince Mrs. Y ork and the victim’ s father to agree to a plea bargain.

Bob Williams, thevictim'’ sfather, testified that hisnew wifewas closetothevidim. Hesaid
that on Sunday, December 21, 1997, they went to the victim’'s house for Christmas dinner, which
the victim cooked but wastoo sick to eat. He said that he heard of his daughter’ s death the morning
of December 23 and that when he went to the house, the defendant was upset. He acknowledged that
diabetes ran in his family and that his daughter, Theresa, had it.

TheresaMettlen, thevictim'’ ssister, testified that although shewas not closeto thedefendant,
she stayed at his house while her family was in Nashville for the victim’s funeral. She did not
believethat the defendant seemed veryupset. She said that one night after thefuneral, while sheand
her husband were watching television with the defendant, he told them about his sex life with his
second wife, Brittney’ smother. Mrs. Mettlen said that she thought thiswas odd considering that the
victim had just passed away. On cross-examination, Mrs. Mettlen admitted that the conversation
started when she told the defendant that she had found her husband’ s“little black book.” She said
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thedefendant told her that the victim had found hislittle black book, too, and hethen continued with
the conversation about his ex-wife.

Dr. Bradley Rudge testified that he isaphysician at Baptist Centra Care and saw the victim
on December 22, 197. He said the vidim complained of headache, cough, nausea, vomiting, and
body aches. Hesaid her lungswere clear and her respiratory rate was normal. He said he diagnosed
her with viral syndrome, gave her a Phenergan shot for nausea, and prescribed some medications.
Dr. Rudge said that herefers patientsto specialistsif necessary or callsan ambulanceif apatient is
acutely ill, but that he did not refer the victim to the emergency room because he did not think that
her life was in jeopardy.

DetectiveE. J. Bernard of theNashville M etropolitan Police Department, HomicideDivision,
testified as follows: A patrol officer cdled him to the defendant’s home on the morning of
December 23, 1997. When he arrived, medical pesonnel and the vidim'’s family were present.
Detective Bernard went to the victim’ s bedroom and saw her lying in bed. The body had no visible
signs of injury, but the victim had a brown substance coming out of her nose and mouth. Years
before, Detective Bernard had seen a similar substance coming out of the nose and mouth of a
cyanide-poisoning victim. Family members told Detective Bernard that the victim had been sick
with flu-like symptoms the day before and that she had been to Baptist Centra Care for treatment.
The defendant told the detective that he had slept in another bedroom and had checked on hiswife
during the night; but, when he got up that morning, she was dead. The defendant was dressad in
pajamas, his hair was mussed, and hisface was clean but unshaved. Detective Bernard saw no signs
of forced entry to the house, and hedid not search or secure the premises. He walked through the
hometo seeif he could find medications or narcoticsthat could have caused thevictim’s death, but
hefound none. Hedid, however, find aletter that the defendant had written to the victim sometime
before her death. During the autopsy, Detective Bemard detected a sweet smell coming from the
body, and he requested that the doctor test for cyanide. OnJanuary 12, 1998, Dr. Emily Ward, who
performed the autopsy, told him that the victim’ s blood tested positive for cyanide. On January 28,
1998, Detective Bernard searched the defendant’ shome and collected more | etters and documents.
During a second search of the defendant’ s home in February, Detective Bernard collected various
items and sent them to the Tennessee Bureau of Investigation (TBI) crime lab for cyanide testing.
During his investigation, Detective Bernard also looked for places that sell cyanide in middie
Tennessee. While he found numerous placesthat sd| cyanide or products that contain cyanide, he
determined that most places did not keep records of who bought it.

Detective Bernard read into evidence three letters that he collected from the house. In the
first, undated letter that the detective collected on the day of the victim’s death, the defendant told
the victim that he loved her but also wrote, “[1t’s] been my experience whenthe sex is gone prety
much everythingelseisalso.” Inthe second, undated letter, the vidim said that she would leave the
defendant and wrote, “We arein a terrible situation.” In the final letter, dated August 3, 1997, the
victim told the defendant that they could divorce if the defendant could find a way to aford it

that when he told the defendant that a partial autopsy would be done, it was possible that the
defendant requested a full autopsy and that although the detective obtained two search warrants, the
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defendant allowed himto search hishouse and car without serving them. He said the defendant was
cooperative and came downtown when the detective requested.

Agent Louis Kuykendall, aforensic toxicol ogy expert, testified for the state asfollows. He
isaspecial agent with the TBI Crime Laboratory and has had training dealing with cyanide. Cyanide
is present everywhere in small amounts, including the body. It can enter the body by inhalation as
agas, absorption through the skin, and ingestion. To form cyanide gas, whichisvery toxic, cyanide
powder must be mixed with an acid. Thisacidissimpleto obtain and can come from many sources
such as car batteries, drain cleaner, and jewelry cleaner. It iseasy to make cyanide gas, and agas
mask will protect anyone who comes into contact with it. Although the average person could not
obtain cyanide, it was commonly used in the exterminating business, espeddly in the 1960's and
1970's. Cyanidewill remain good aslong asit iskept in atightly sealed container. Although most
people cannot smell cyanide, about thirty percent of the population smellsit as bitter dmonds. In
early 1998, Detective Bernard contacted Agent Kuykendd| and told him about a suspected cyanide-
poisoning case. Hetold the detectiveto look inthe victim’shomefor certain liquids and chemicals
that could contain cyanide. Detective Bernard searched the defendant’ shome and collected various
items, including liquid from apickle jar, green liquid from a Gatorade bottle, jewelry cleaner, and
pills. All of the items tested negative for cyanide.

Andrew Dykeman testified as follows: He is a forensic technician at the Davidson County
Medical Examiner’s Office and assisted Dr. Ward with the victim’sautopsy. During the autopsy,
he smelled a sweet, dmond-cherry-like odor that he had never smelled before. He did not smell
anythingbitter. Samplestaken from thevictim’ sbody were sealed in abag, and acourier took them
directly to Aegis Laboratories.

Dr. Tim Robert, a forensic toxicology expert, testified for the state as follows. Heis the
Assistant Laboratory Director at Aegs Analyticd Laboratories, asmall, private testing facility that
specializesinforendc analyss. It rece ved the victim’surine, blood, andinner eye fluid for routine
tests, and on December 24, 1997, sent thefluids to MedTox Laboratories for cyanidetesting. Aegis
did not receive any tissue samples. MedTox reported that the bl ood specimen contained greater than
two micrograms per milliliter of cyanide. The medical examiner’s office then requested that the
blood be retested for cyanide. MedTox did not have a sufficient blood sample for the second test,
so Aegis sent MedTox another blood tube on January 14, 1998. The second test reflected one
microgram per milliliter of cyanide. Although the blood sampleswere drawnfrom thevictim at the
sametime, the differencesin the amountsof cyanidedid not surprise Dr. Robert becausecyanideis
unstablein biologica samplesand can decompose. Inaddition, MedT ox tested astained pillowcase,
the victim’ s gastric contents, and several liquidsthat had been taken from the residence. All were
negative for cyanide. Dr. Robert also reported several chain of custody errorsin the samples that
Aegissent to MedTox. However, none of the errors affected the acauracy of the tests or the resuts.
On cross-examination, he said that the best way to detect cyanideisto test tissue samples, not blood.

Dr. Harry McCoy testified asatoxicology expert as follows. Heisthe Laboratory Director
for MedTox Laboratoriesin St. Paul, Minnesota. MedTox receives samplesfrom clientsall over the
country and tests those samples for drugs and toxins, including cyanide. On January 5, 1998,
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MedTox received several samples, includi ng a gray-topped blood tube, from Aegis and tested them
for cyanide. The blood contained greater than two micrograms per milliliter of cyanide. On January
15, 1998, MedTox recaved asecond, lavender-topped bl ood tubefrom Aegs. A second test showed
that the blood contained one microgram per milliliter of cyanide. Cyanide was not present in any
other samples. When MedTox does not know a specimen’ s collection date, the employee entering
that information into the computer entersan arbitrary date. Although cyanide is very unstablein
blood and tissues, the victim’ s whole blood had been preserved in sodium fluoride. Therefore, her
blood was the most important specimen, and testing her tissues may nat have been helpful.

John Gerber is an Asociate Medical Examiner for Davidson County, and the court found
him to be an expert in forensic pathdogy for the state. He said that cyanideis normally present in
the body and that the nonlethal cyanide level in smokersishigher than in nonsmokers. He said that
cyanide is lethal at one to fifteen micrograms per milliliter. Dr. Gerber stated that Dr. Ward
concluded that thevictim died of cyanide poisoning, and he agreed with her conclusion. Hesaid that
Dr. Ward also diagnaosed the victim with viral pneumoniabut that he disagreed with the diagnosis.
Hestated that whilethe victim could have beeninjected with cyanide, noinjection markswerefound
onthevictim’'sbody. Healsotestified that finding cyanidein the blood, but not the gastric contents,
was not contradictory because inhaled cyanide would be present in the blood but not the stomach.
He said that while the right side of the victim’s heart had abnormally high amounts of fatty tissue
and her lungs were heavier than normal, these did not cause her death. However, he stated that the
victim’'sglucoselevel a thetimeof death wasvery high and that she could have been suffering from
diabetes. Dr. Gerber stated that tissue sampleswere not tested but that it is better to test liquidsthan
tissues.

Dr. Charles Harlan is aspecialist in anatomic, clinical, and forensic pathology. The court
found him to be an expert in forensic pathology for the defense. He stated that the victim was
suffering from viral syndrome. He also stated that the victim had mild to moderate fatty
degeneration of the liver consistent with a number of entities and syndromes. Dr. Harlan testified
that although the victim’s blood tested positive for cyanide, there was no evidence of an injection
siteand no cyanidein thegastric contentsto indicateingestion. Hesaid that if thevictim had inhaled
cyanide, there would have been hemorrhaging in thelungs. Dr. Harlan said that the victim’s high
glucoselevel indicated that shewas adiabetic sufferingfromaviral illness. He stated that thisviral
illness and fat in the liver and heart showed that she died of Reye’s Syndrome. He testified that
pictures of the victim'’ slung and liver tissues confirm that she died of Reye's Syndrome. He stated
that the positive test result for cyanide in the blood wes a lab error, i.e., either the sample was
contaminated at the time it was drawn or the laboratory improperly tested it. In his written report,
Dr. Harlan stated that Reye’ s Syndrome produces increased blood ammonia and that the victim’'s
blood was not tested for ammonia. The report also stated that it was probable that the cyanide
reported from theblood samplewasreally ammonia. On cross-examination, Dr. Harlan testified that
Reye sSyndromeisnot usually fatal in adults, and of theforty autopsies he has done on people with
Reye's Syndrome, only five to eight were over the age of thirty.

Dr. Bruce Levy testified as follows: He is the Chief Meadica Examiner for Metro
Nashville/Davidson County and the Chief Medical Examiner for the State of Tennessee. The court
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found him to be an expert in anaomic, clinical, and forensic pathology for the state. He reviewed
the autopsy report with Dr. Ward and Dr. Gerber but did not see thevictim’s body. He disagreed
with Dr. Harlan that the victim died of Reye’s Syndrome an unusual condition. Reye’'sSyndrome
begins with a viral syndrome and often the victim has ingested aspirin. Although this victim had
viral syndrome, she did not ingest agpirin. Usually, victims of Reye's Syndrome have fatty
replacement of the liver, the liver is enlarged and yellow, and the level of ammonia in the body
increases. The autopsy report said that the victim'’s liver was normal size and red-brown in color.
Her liver cellsdid not look anything like those of aperson sufferingfrom Reye’ s Syndrome, and her
body was not tested for ammonia. Reye’'s Syndromealso resultsinfat deposits in the kidneys and
heart, swelling of the brain, and low blood sugar. The victim had no fa depositsin her kidneys.
Although she had fat depositsin theright side of her heart, they werenot the small bubblesof fat you
would expect to seein a person suffering from Reye' s Syndrome. She had no brain swelling, and
her glucoselevel washigh. Dr. Levy was not aware of any instances of contamination at the medical
examiner’s office, and that office does not store cyanide. He ruled out ingestion and injection of
cyanide because cyanide was not in the victim’s gastric contents and there was no injection site.
Inhaling cyanide gas causesvery rapid death. Therefore, with no forms of cyanide found around the
body, the victim did not commit suicide. However, Dr. Levy pointed out that photographs of the
victim’ slungs showed evidencethat she had inhal ed atoxic substance. Heconcluded that thevictim
had afatal level of cyanide in her body and that cyanide caused her death, a homicide On cross-
examination, Dr. Levy acknowledged that he had never autopsied abody with Reye’ s Syndromeand
that a microscopic examination of the victim’s liver showed mild to moderate fa deposits were
present. He also said that the dark substance around the victim’s mouth was negative for cyanide.

Dr. Timothy Meredithisthe Director of the Center for Clinical Toxicology and isaprofessor
of medicine and pathology at VVanderbilt University. Heisamedical doctor and thetrial court found
him to be an expert in clinical toxicology for the defense. He stated that when the victim went to
Baptist CentraCare, her blood pressurewas el evated and she wasunder respiratary distress. Hesaid
that most of theright ventriclewall of her heart had been replaced by fattytissue. He also stated that
her lungs were congested and that her stomach contained a dark brown liquid. Dr. Meredith
testified that the Aegis Laboratory report said that the victim’'s blood had been collected on
December 22, 1997, the day before shedied. He saidthat thereport showed that cyanide was present
intheblood in aconcentration greater than twomicrogramsper milliliter. Dr. Meredith testified that
athough the Aegis report said that colorimetric and photometric techniques were used to test the
victim’'s blood, MedTox, not Aegis, tested the blood and used more sophisticated techniques. He
said that MedTox should haveretested the blood for cyani defrom the same gray-topped tube but that
MedTox ran out of that blood sample and had to request another tube of blood for the retest. Dr.
Meredith also noted that Aegis had never loggedin the second tube, meaning that there was no way
to tell the source of the second tube. He said that based on these and other discrepancies, he could
not say that the victim’ s blood contained toxic levels of cyanide. He stated that if a person inhaled
cyanide, then cyanide would be found in the blood, lungs, upper respiratory tract, and possibly the
gastric contents and liver. On cross-examination, Dr. Meredith stated that the wrong date on the
blood tubes could be atypographical error. He also acknowledged that cyanidecan befatal at one
microgram per milliliter, but he said that many people have survived with concentrationsof cyanide
in their blood greater than the cyanide concentration in the victim’s blood.
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Kirk Myers testified as an expert in business evaluation as follows. He is a CPA and
performs business appraisals. He analyzed the victim’s and defendant’ s business, Southern Debt
Management. The victim and defendant started their business in April 1996. The victim was
responsiblefor bookkeeping, collecting accounts, and computer data entry. The defendant did not
know how to use a computer and was responsible for acquiring new business. I1n 1996, Southern
Debt Management made a fourteen-thousand-dollar profit, and in 1997, it made a twenty-two-
thousand-dollar profit. The victim was vital to the business, and it closed because of her death.
Although the defendant could have hired someone to help him, this would have taken all of the
business’ profit, and the defendant chose toclose the business. Mr. Myersfound no receiptsfor any
type of insurance payments.

The defendant testified that he and the victim started dating in 1987 and married in
September 1989. He said that he worked as a salesperson at Tennessee Valley Exterminating from
April 1987 to October 1987 but did not handle chemicals. The defendant said that Brittney came
to live with them in 1989 and that the victim considered Brittney to be her daughter. Hesaid that
he and the victim had financial problems but that he was never without ajob for more than aweek.
He said he and the victim borrowed money from the Y orks for the down payment on anew car. He
said they tried to repay the Y orks by sending them a check for half of the down payment, but the
Y orkstore up the check. The defendant sad that he and the victim were closeto the Y orks and that
thetwo couples did many activitiestogether. He statedthat in April 1996, he and the victim started
working together in their small collection agency. Hetestified that the victim handled calls, entered
information into the computer, generated | etters, and managed all money that camein. Hesaid that
he did not know how to operate a computer. The defendant stated that when his mother was
diagnosed with brain cancer in March 1997, he started ignoring the business. He said thisled to a
downdlidein the business and to arguing between him and the victim. He said that heand thevictim
wrotelettersto each other after arguments to express themselves. The defendant said that in 1997,
he and the victim agreed to paint and carpet parts of the house as their Christmas presents to each
other. He stated that despite this agreement, he bought the victim several gifts that Mrs. Y ork
wrapped for him.

Thedefendant testified that the victim cooked dinner on Sunday, December 21, 1997, for her
dad and stepmother, but shewastoo sick to eat. He said that when the victim cameto bed that night,
shetold him that shefelt sick on her stomach. He said that around 2:00 and 2:30 am., she got sick
in bed. He stated that he got her some Coke to drink, but she could not keep it down. He said that
about 3:00 am., he went to Walgreens and bought her some lemon-lime Gatorade. The defendant
said that the next morning, the victim told him that she needed to seeadoctor. He said that he asked
her if she wanted to go to Baptist Centra Care or the emergency room and that shesaid she did not
want to go to the hospital. The defendant said that he called Mrs. Y ork and told her that he was
taking the victim to Baptist Centra Care and asked Mrs. York if she wanted to go with them. He
stated that Mrs. Y ork came over to the house, they took the victim to Baptist, the victim saw the
doctor, and they got home around noon. The defendant said that he left to run errands while Mrs.
Y ork stayed with the victim. He saidthat he got home about 4:30 p.m. and found the victim asleep
in bed. He said that he noticed she had labored breathing, which concerned him. He said that he
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asked Mrs. Y ork about thevictim’s breathing and that she told him it was a normal reaction to the
Phenergan shot. The defendant testified that Mrs. Y ork left around 6:00 p.m. and offered to take
Brittney with her. He said he never |eft the house after that. He stated that at 7:00 p.m., he ordered
apizza, ate, and fell asleep on the couch. He said that Mrs.Y ork called about 10:00 p.m. and that
he checked on thevictimfor her. The defendant said that the victim was asleep and that she still had
labored breathing. He said that he then went to sleep on Brittney’ s bed.

The defendant testified that he dept al night and that when he wok e up the next morning,
he checked on the victim. He said that her |abored breathing had stopped and he thought she was
breathing normally. Hesaid that hetried to wake her and discovered that shewasdead. He said that
he called 9-1-1 andtried to give his wife cardiopulmonary resuscitation (CPR). He stated that he
blew into her mouth acouple of timesand held her nose, but he got no response. Thedefendant said
that he called Mrs. York. He stated that after medical personnel examined his wife, they told him
that she had been dead for sometime. The defendant said that he asked for afull autopsy.

The defendant testified that he and the victim had discussed funeral arrangements and that
they agreed tohave only agraveside service. He said he refused to bury her on Christmasday. The
defendant said that he and hiswife did not have any life or healthinsurance and that the funeral bill
had not been paid. He said that after her death, he could not sleep in their bed, so he sold it.

The defendant testified that Detective Bernard accused him of having an affair and killing
his wife. He said that he told Mr. York that he had slept with another woman in October or
November 1997 and that he had sex with another woman on January 23, 1998. He said that the
November 1997 incident occurred in his car and the January 1998 incident took place on the couch
in hisliving room. He denied that he or the victim wanted to declare bankruptcy, and he denied that
he ever told Mr. Y ork that he wanted to pleabargain. He sad that his wife meant what she said in
the “1 will not be cheap” letter that she wrote to him on August 3, 1997. He stated that he did not
have cyanide in the house and that he did not kill hiswife.

I. SUFFICIENCY OF THE EVIDENCE

The defendant contends that the evidence is insufficient to support his conviction for first
degree murder. He arguesthat his business, Southern Debt Management, depended on the victim
for its survival, that he and the victim had no health or life insurance, and, thus, that he had no
motiveto kill hiswife. In addition, he contends that she had been sick for several days before her
death, that there were no injection sites on the victim’'s body, that no cyanide was found in any
specimens Detective Bernard took from the house, andthat hisexpertsdisputed the state’ sproof that
thevictim died from cyanide poisoning. The state arguesthat the evidence was sufficient to support
the conviction.

Our standard of review when the defendant questions the sufficiency of the evidence on
appeal is “whether, after viewing the evidence in the light most favorable to the prosecution, any
rational trier of fact could have found the essential elements of the crime beyond a reasonable
doubt.” Jacksonv. Virginia 443 U.S. 307, 319, 99 S. Ct. 2781, 2789 (1979). We do not reweigh
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the evidence but presume that the jury has resolved all conflicts in the tesimony and drawvn all
reasonabl e inferences from the evidence in favor of the state. See State v. Sheffield, 676 S.W.2d
542, 547 (Tenn. 1984); State v. Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978). Questions about
witnesscredibility wereresolved by thejury. See Statev. Bland, 958 S.W.2d 651, 659 (Tenn. 1997).

Circumstantial evidence alonemay besufficient to support aconviction. Statev. Richmond,

7S.W.3d 90, 91 (Tenn. Crim. App. 1999); Statev. Buttrey, 756 S\W.2d 718, 721 (Tenn. Crim. App.
1988).

Thelaw isfirmly established in this State that to warrant a criminal
conviction upon circumstantial evidence alone, the evidence must be
not only consistent with the guilt of the accused but it must also be
inconsigent with his innocence and must exclude every other
reasonable theory or hypothesis except that of guilt, and it must
establish such a certainty of guilt of the accused as to convincethe
mind beyond areasonabl e doubt that heisthe onewho committed the
crime.

Pruitt v. State, 3 Tenn. Crim. App. 256, 267, 460 S.W.2d 385, 390 (1970). While following these
guidelines, we must note that the jury decides the weight to be given to circumstantial evidence and
that the “‘inferences to be drawn from such evidence, and the extent to which the circumstances are
consi stent with guilt and inconsi stent with innocence, arequestionsprimarily for thejury.”” Marable
v. State, 203 Tenn. 440, 452, 313 S.W.2d 451, 457 (1958) (quoting 2 Wharton’ s Criminal Evidence
1611).

The first degree murder charged in this case is the premeditated and intentional killing of
another. Tenn. Code Ann. § 39-13-202(a)(1). Premeditation is defined as:

an act done after the exercise of reflection and judgment.
“Premeditation” means that the intent to kill must have been formed
prior to the act itself. It isnot necessary that the purpose to kill pre-
exist in the mind of the accused for any definite period of time. The
mental state of the accused at the time the accused allegedly decided
tokill must be carefully considered in order to determine whether the
accused was sufficiently free from excitement and passion as to be
capable of premeditation.

Tenn. Code Ann. § 39-13-202(d). The element of premeditation is a question for thejury and may
be established by proof of the circumstances surrounding thekilling. Bland, 958 S.W.2d at 660. Our
supreme court has delineated the following factorsthat demonstrate the existence of premeditation:
the use of adeadlyweapon upon an unarmed victim, the particular crudty of thekilling, declarations
by the defendant of an intent to kill, evidence of procurement of aweapon, preparations before the
killing for concealment of the crime, and calmness immediately after the killing. 1d.
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Viewed in the light most favorabl e to the state, the evidence reveal sthat the defendant used
cyanide to poison and kill the victim. The victim and defendant were having serious financial
problemsand were at odds over whether to declarebankruptcy. Inaddition, the victim had indicated
to the defendant that she was contemplating divorce and that she would not be cheap. Thevictim
had been sick with flu-like symptoms for several days prior to her death. When she saw amedical
doctor, he concluded that she had a viral syndrome and that her life was not in danger. However,
lessthan twenty-four hourslater, thethirty-three-year-old victimwasdead. Two separate blood tests
revealed that lethal levels of cyanide were present in the victim’s blood, and the doctor who
performed the autopsy ruled that cyanide poisoning caused her death. No injection siteswerefound
on the victim’s body, and cyanide was not found in her ssomach. The fact that cyanidewas present
in the blood, but not the stomach, indicated that the victim inhaled cyanide. Because death by
inhaling cyanide occurs quickly, and no cyanide was found around the victim, she could not have
committed suicide. Thus, someone administered the cyanide gasto thevictim. With the defendant
being alone with the victim from 6:00 p.m. on December 22, 1997, until 6:30 a.m. December 23,
1997, he had sufficient time to poison hiswife. In addition, he had worked for an exterminating
company where chemicdsthat contain cyanidewerereadily accessible. Although nodirect evidence
that the defendant killed hiswife existed, thejury could have found beyond a reasonabl e doubt that
the defendant intentionally, and with premeditation, used cyanide to poison her. We conclude that
the evidence is sufficient to support the defendant’ s conviction for first degree murder.

I[I.RESTRICTION OF EXPERT TESTIMONY

The defendant contendsthat thetrial court committed plain error by limiting Dr. Meredith’s
testimony. Specifically, he contends that the court should have allowed Dr. Meredith to testify as
to thevictim’' scause of death. In addition, he arguesthat the defense was restricted from asking Dr.
Meredith about what areas of inquiry he would suggest to a pathologist to determine the cause of
death and that Dr. Meredith was not allowed to testify about proper laboratory procedures in the
collection and determination of the presence of cyanide. The state argues that the court properly
limited Dr. Meredith’ stestimony and that any error in the limitation was harmless.

In a pretrial hearing, Dr. Meredith testified that he had severa medical degrees from
Cambridge University inthe United Kingdom. Hiscurriculumvitaereflectsthat he practiced general
medicine and surgery beginning in 1975 and that he ultimatel y focused upon clinica toxicology.
He served as aclinical toxicdogy consutant to the World Health Organization. Atthetime of his
testimony, Dr. Meredith was the director of the Center for Clinical Toxicology at Vanderbilt
University Medical Center and was a professor of medicine and pathology at Vanderbilt Medical
School. He said that he sees patients on a daily basis that are suffering from the toxic effects of
chemicals. Whenasked if hehasever determined apatient’ scause of death, hesaid that about thirty
timesayear, colleagues give him a set of facts and, based on those facts, he givesthem advice asto
apatient’s cause of death. Dr. Meredith testified that based on the victim’s medical records from
Baptist Centra Care, the autopsy report, and the reports from Aegis and MedTox laboratories, he
could not say that the victim died from cyanide paisoning. When asked if he had determined the
victim’'s cause of death, he said that he had not. Based upon Dr. Meredith’s qualifications and
proposed testimony, the trial court ruled that hewas an expert in clinical toxicology.
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At trial, Dr. Meredith testified that he could not agree that the victim died of cyanide
poisoning. Defense counsel then asked him if he had determined the victim’ s cause of death. The
state objected, and thetrial court refused to allow Dr. Meredith to answer the question. The court
reminded the defense that Dr. Meredith could testify about the victim’s cause of death only if the
defense qualified him as an expert in forensic pathology. The defense stated that it would not do
that.

The defendant contends that Dr. Meredith should have been allowed to testify about the
victim’'s cause of death. He asserts that Dr. Meredith is aworld-renowned toxioologist, a prolific
author, and the head of the Center for Clinical Toxicology at VVanderbilt Medical Center. Heargues
that Dr. Meredithwas qualified to give an opinion on cause of death. The state arguesthat thetrial
court properly limited his testimony and any error was harmless

Initially, we note that the defendant’s brief does not explain why the limitation of Dr.
Meredith’ stestimony was plain error. In our review of the record, we find nothing to indicate that
the restriction of his testimony requires plain error analysis. See Tenn. R. Crim. P. 52(b); State v.
Adkisson, 899 SW.2d 626, 636-42 (Tenn. Crim. App. 1994).

The admissibility of expert testimony is amatter withinthetrial court’ sdiscretion and will
not be reversed on appeal absent an abuse of discretion. Statev. Tizard, 897 S.W.2d 732, 748 (Tenn.
Crim. App. 1994). Rule 702, Tenn. R. Evid., states, “If scientific, technical, or other specialized
knowledge will substantially assist thetrier of fact to understand the evidence or to determine afact
inissue, awitness qualified asan expert by knowledge, skill, experience, training, or education may
testify in the form of an opinion or otherwise” Rule 703, Tenn. R. Evid., states, “The court shall
disallow testimony in the form of an opinion or inferenceif the underlyingfactsor dataindicate lack
of trustworthiness.” Determinationsconcerningtheadmissbility of expert testimony, including the
basisof the expert opinion, are withinthe discretion of thetria court. Statev. Ballard, 855 SW.2d
557,562 (Tenn. 1993); seealso Statev. Hall, 958 S.W.2d 679, 689 (Tenn. 1997). However, thejury
determinestheweight and credibility of theex pert’ stestimony. Statev. Anderson, 880 S.W.2d 720,
732 (Tenn. Crim. App. 1994).

We are perplexed by thetrial court’s determination that Dr. Meredith was not qualified to
give an opinion regarding cause of death. In addition to showing that he is a specialist in clinical
toxicology, the record reflects that Dr. Meredith is licensed to practice medicine in Tennessee, has
over twenty-five years of experience, and sees patients on a daily basis. He testified that he
routinely assists his colleagues with determining causes of death. He holdsthe position of Professor
of Medicine and Pathology at Vanderbilt University Medical School. An expert does not have to
be aforensic pathologist in order to give an opinion asto cause of death. See State v. Duncan, 698
S.W.2d 63, 68-69 (Tenn. 1985) (holding that ageneral surgeonisqualified to give hisopinion about
thevictim’s cause of death but not regarding how the crime occurred); State v. Bragan, 920 S.\W.2d
227, 245 (Tenn. Crim. App. 1995) (concluding that the Hamilton County medical examiner, who
had no specialized traning or education in forensic pahology, was qualified to give acause of deah
opinion); Owensv. State, 202 Tenn. 679, 308 S.W.2d 423, 424 (1957) (holding that an embal mer
with twenty years of experiencecould testify asto cause of death); Franklin v. State, 180 Tenn. 41,
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171 SW.2d 281 (1943) (determining that an undertaker was qualified to testify that knife wounds
caused the victim’s death). In this respect, we have found no Tennessee case that bars alicensed
medical doctor from giving an opinion regarding cause of death. We concludethat Dr. Meredithwas
gualifiedtotestify asto thevictim’scause of death. However, wedo not believethat thetrial court’s
restriction constitutes reversible error.

During the pretria hearing, the defendant asked Dr. Meredith if he had determined the
victim’ scause of death, and Dr. Meredith replied that he had not. At trial, the defendant again asked
him if he had a conclusion asto the victim’s cause of death. Oncethetrial court grantedthe state’s
objection and refused to dlow Dr. Meredithto answer the question, the defendant was obligatedto
makean offer of proof given the circumstances of thecase. Rule 103(a)(2), Tenn. R. Evid., provides
that in order to reverse atrial court’ sruling to exclude evidence, a substantial right of a party must
be affected and, if not apparent from the context, “the substance of the evidence and the specific
evidentiary basis supporting admission” must be made in an offer of proof. We see nothing in the
record to indicate that Dr. Meredith acquired new information between the time of the pretrial
hearing and his taking the stand at trial. We dso note that the record reflects that he did not sit in
the courtroom and listen to other witnessestestify beforegiving histestimony. GivenDr. Meredith’s
pretrial testimony that he had not determined a cause of death and the defendant’ s failure to make
an offer of proof as to whether Dr. Meredith had subsequently formed an opinion, we will not
speculate about whether Dr. Meredith had formed an opinion as to the victim's cause of death.
Moreover, we note that Dr. Meredith was allowed to give his opinion that cyanide poisoning was
not the cause of degth. Therefore, the record fails to show that the defendant was prejudiced by the
trial court’s ruling.

Wealso believethat the defendant did not take steps that were availableto him to counteract
the trial court’s error. A party “who failed to take whatever action was reasonably available to
prevent or nullify the harmful effect of an error” isnot entitled to relief. T.R.A.P. 36(g). In this
respect, the record reflectsthat thetrial court gave thedefendant the opportunity to try to qualify the
witnessasapathol ogist, but the defendant chose not to takeit. Becausethe defendant took no action
to prevent the harmful effect, if any, of thetrial court’ serror, heisnot entitledto relief on thisissue.

Thedefendant al so contendsthat the court improperly restricted Dr. Meredith from testifying
about suggestions he would give to a pathologist regarding the cause of death. Given our view of
Dr. Meredith's expertise, we bdieve the trid court again ered by restricting his testimony.
However, the defendant did not make an offer of proof as to Dr. Meredith’s testimony, and we
cannot speculate as to his proposed testimony or its purpose. Again, the defendant has failed to
demonstrate how he was harmed by the trial court’s restriction.

Finally, the defendant arguesthat the trial court did not allow Dr. Meedith to testify about
proper laboratory procedures in the collection and determination of the presence of cyanide. The
defendant’ sbrief failsto citeto anythingin the record to support hiscontention, and we find nothing
in the record to support his argument. Dr. Meredith testified about what happens to cyanide in the
blood after blood is drawn and stored, where inhaled cyanide would befound in the body, and why
the second test for cyanide should have come from the same blood tube. He also testified asto the
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variousdiscrepanciesin the Aegisand MedTox laboratory worksheets and the fact that the dates on
the blood tubes indicated that the victim’s blood was drawn prior to her death. The state did not
object to this testimony and nothing in the record indicates that the court limited Dr. Meredith’s
testimony inthisarea. We see noimproper limitationto testimony about |aboratory procedures.

I11. RULE 404(b)

The defendant contends that the trial court erred by allowing Ken Y ork to testify about two
sexual encounters the defendant had outside the marriage. He states that each incident involved a
different woman, the first occurring fifty-two days before the vidim’s death, and the second
occurring thirty days after he death. He argues that with two different women involved, Rule
404(b), Tenn. R. Evid., prohibited admission of the testimony because there was no showing of a
plan, scheme, or motive. He asoargues that thecourt should haveexcluded the evidence because
its probative value was outweighed by unfair prejudice. The state argues that the evidence was
admissible and that any error by the court was harmless.

Rule 404(b), Tenn. R. Evid, prohibits the introduction of evidence of other crimes or acts,
except when the evidence of other acts isrelevant to a litigated issue, such as identity, intent, or
motive, and its probative value is not outweighed by the danger of unfair prgudice. Therulestates:

Evidence of other crimes, wrongs, or actsis not admissible to prove
the character of a person in order to show action in conformity with
thecharacter trat. It may, however, beadmissiblefor other purposes.
Theconditionswhich must be satisfied before allowing such evidence
are:

(1) The court upon request must hold a hearing
outside the jury's presence;

(2) The court must determine that a material issue
existsother than conduct conforming with acharacter
trait and must upon request state on the record the
materid issue, the ruling, and the reasons for
admitting the evidence; and

(3) The court must exclude the evidence if its
probative valueisoutweighed by thedanger of unfar
prejudice.

The Advisory Commission Comment to therule notesthat under this procedure, thetrial court must
further find that the evidence of the other actis"clear and convincing” as required by Statev. Parton,
694 S.W.2d 299, 303 (Tenn. 1985). When atrial court substantially complieswith the procedural
requirementsof therule, itsdetermination will not be overturned absent an abuse of discretion. State
v. Dubose, 953 S.W.2d 649, 652 (Tenn. 1997).

-14-



A. Defendant’ s Sexual Conduct Before Victim’'s Deah

Inajury-out hearing, Mr. Y ork testified that the defendant said he had extramarital sex before
the victim's death. The defendant argued that the evidence was irrelevant and that its probative
value was outweighed by the danger of unfair prgudice. The state argued that the evidence was
relevanttointent. Thetrial court ruledthat the conduct wasrel evant tothe relationship of the parties
and admissible. We agree with the trial court.

Weconcludethat theevidenceof defendant'sextramarital sexual conduct beforethevictim's
death was relevant to the relationship of the parties and probative of motive. In its case-in-chief,
the state introduced several witnesses who testified about the Robinsons’ deteriorating marriage.
Mrs. York testified tha her daughter was unhappy, that the victim and defendant had serious
personal and financial problems, and that they were a& odds about whether to declare bankruptcy.
Mr. Y ork testified that the victim and defendant had astormy marriage and that the defendant told
him that it wasimpossibleto get along with thevictim. Mr. Y ork also stated that thedefendant told
him that he had agreat need for sex but that heand the victim had not had sex since early December.
Furthermore, Detective Bernard read | ettersinto evidencethat reveal edthat the victimand defendant
had no sexual relationship and that the victim was considering divorce. The purpose of such
evidence was to establish that the defendant had a motive for killing the victim. Mr. York’'s
testimony about the defendant’ s extramarital, sexual conduct before the victim’s death is relevant
to the coupl€e’s relationship and, hence, infers motive. In addition, the evidence was clear and
convincing that the defendant committed the prior bad acts. We conclude that the evidence's
probative value was not outweighed by danger of unfar prejudice and that Mr. Y ork’s testimony
about the defendant's extramarital conduct before the victim’s death was admissible.

B. Defendant’s Sexual Conduct After Victim’'s Death

Inthejury-out hearing, Mr. York alsotestified that thedefendant told him that he had sexual
intercourse with a woman in the marital bed, one month after the victim’s death. The defendant
argued that the evidence wasirrelevant and that its probative value was outweighed by the danger
of unfair prejudice. The state argued that the evidence was admissible to show the defendant’s
intent. Although the trial court ruled that Mr. Y ork’ s testimony was admissible, the court did not
specifically state on the record what issue the testimony addressed. We note, however, that thecourt
gavealimiting instruction that prohibited thejury from considering the testimony for anything other
than motive, intent, or completion of the story. Before the jury, when the prosecution asked Mr.
Y ork where the defendant’ s sexual encounter on January 23, 1998, took place, Mr. York replied, “It
occurred in their house in her bed.”

While we agree with the trial court that evidence that the defendant had a sexual encounter
in the marital bed after the victim’'s death may be relevant to infer the defendant’s motive, we
conclude that the probative value of the location of the encounter was outweighed by thedanger of
unfair prgudice. Thegeneral ruleexcluding evidence of other bad acts exists because such evidence
can have a significant impact on the jury and cause the jury to convict the defendant because the
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defendant isabad person. See Statev. Rickman, 876 SW.2d 824, 828 (Tenn. 1994). Our supreme
court has stated that unfair prejudice is “‘[aln undue tendency to suggest decision on an improper
basis, commonly, though not necessarily, an emotional one.”” Statev. Banks, 564 S.W.2d 947, 951
(Tenn. 1978) (quoting Fed. R. Evid. 403, Advisory Committee Note). In the present case, the fact
that the defendant had sex with another woman, one month after his wife’'s death, may be dightly
probative to infer the defendant’ s motive. However, we believethat allowing the witnessto testify
that the act occurred in the victim’s bed risks stirring emotionsthat could causethe jury to decide
the case on an improper basis. Furthermore, the state did not need this evidence because 1) Mrs.
Y ork testified that the defendant and victim had personal and financial problems and were at odds
over whether to declare bankruptcy; 2) Mr. Y ork testified that in the fall of 1997 the victim’'s and
defendant’ smarriage rapidly deteriorated; 3) Mr. Y ork testified that the defendant had a great need
for sex and that the defendant had engaged in extramarital, sexual conduct prior to the victim's
death; and 4) Detective Bernard read into evidence lettersin whichthe victim threatened to divorce
the defendant and warned him that he would pay for it. All of that evidence was ampleto infer that
the defendant had a motive to kill the victim and evidence of the post-death sexual conduct was
cumulative. We believe that any probative value of the marital bed incident was slight in
comparison to the danger of unfair prgudice. We conclude that the trial court should not have
admitted the evidence.

Although the trial court should not have all owed evidence about the defendant having a
sexual encounter in the marital bed after the victim’ sdeath, we believe that the defendant hasfailed
to show prejudice. Pursuant to Rule 36(b) T.R.A.P., areversal for trial error may notoccur “ unless,
considering thewholerecord, error involving asubstantial right moreprobably than not affected the
judgment or would result in prejudiceto thejudicial process.” Inthisrespect, wenotethat Mr. Y ork
mentioned the incident once, testifying “it occurred in their house in her bed.” The state made no
other mention of theincident, in closing argument or otherwise. The defendant testified about it but
denied that anything occurred in the bedroom. The jury wasalready aware of the defendant’ s other
extramarital encounter. Also, after Mr. York’s testimony, the trial court instructed the jury that it
could consider evidence of the defendant’ s sexual conduct beforeand after the vidim'’ s death only
for proof of motive, completion of the story, intent, or knowledge. Although we see no need for the
evidenceto completetherelevant story of the case, the remaining limitationsin theinstruction were
proper. Given these circumstances and the strength of the state’s circumstantial case, we cannot
concludethat evidence of asexual encounter in the marital bed after the victim died more probably
than not affected the verdict.

Insum, we concludethat thetrial court did not abuseitsdiscretion when it admitted evidence
that the defendant had an extramarital encounter before the victim’s death. Upon review of the
admissibility of the evidence concerning the defendant’ s sexual encounter after the victim’s death,
we conclude that the probative value of the evidence was outweighed by the danger of unfair
prejudice and that the trial court should not have admitted that evidence. Nonetheless, such error
was harmless.
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V. JURY COMPOSITION

The defendant argues that he was denied the right to be tried by afair and impartia jury of
his peers because the gender ratio of thisjury, ten women to two men, was disproportionate to the
actual gender ratio of the venue of the offense. However, the defendant’ s brief makes no argument
and fails to cite to any authority to support his claim. In addition, the brief makes no referenceto
therecord and the defendant did not provide this court with atranscript of the jury selection process.
It isthe duty of the appellant to prepare arecord that conveys afair, accurate, and compl ete account
of what transpired inthetrial court with resped to theissuesthat form the basis of theappeal. Tenn.
R. App. P. 24(b); Statev. Miller, 737 SW.2d 556, 558 (Tenn. Crim. App. 1987); State v. Rhoden,
739 SW.2d 6 (Tenn. Crim. App. 1987). Generally, thiscourtisprecluded from addressing an issue
on appea when the record fails to include relevant documents. See Tenn. R. App. P. 24; State v.
Bennett, 798 S.W.2d 783 (Tenn. Crim. App. 1990). By failing to include the transcript of the jury
selection process in the record, the defendant has waived this issue.

V. OUTSIDE INFLUENCE ON JURY

The defendant contends that he was denied afair trial because a movie about a man who
murdered his wife with cyanide aired on alocal television station during the trial. However, once
again, the defendant’ s brief fails to make an argument, cite to any authority, or make any reference
to therecord. Nevertheless, we find that there is nomerit to this claim.

The morning after the movie aired, the judge questioned the jurors as to whether they had
seen the movie the previous night, and the following exchange occurred:

The Court [to the jury]: Good morning. The jury isnow present in
the courtroom. We are about ready to begin the proof and wewill be
finishing this case today, but before we get started, | need to inquire
about something.

Asyou recal, when we did voir dire and all the way through
this process, I’ ve been advising you not to form an opinion as to the
verdict and not let anything interfere with your decision-making
process, other than what you hear in the courtroom.

Now it has come to my attention that there was a made for
television movieonlast night. Did anybody watch amoving starring
John Ritter last night?

Juror Ms. Hunter: | started watching it and | turned it off.

The Court: OK, that is, Ms. Hunter, you started watching. Did you
complete the movie?
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Juror Ms. Hunter: No, | did not.

The Court: Okay, al right. Whatever you watched, Ms. Hunter, can
you set that aside and not allow that to have any effect on your
opinion in this case?

Juror Ms. Hunter: Yes, ma am.

The Court: Ok, al right, and | take it from everybody else looking
confused that you probably watched the ball game or something like
that. No one else watched that movie? All right.

Again, my same admonitions to you. You mug decide this
case strictly on what you hear from he [sic] witnesses in this
courtroom and nothing else. Can everybody promise methatyou will
do that?

All right, now Mr. Gross, are you ready with your next witness?

Thetrial court properly questioned thejurorsabout the movie as soon astheissue wasraised
attrial. Although onejuror said she watched part of the movie, thetrial court asked herif she could
put aside what she saw and not let it have any effect on her opinion in the case. Thejuror said that
she could. There is no indicaion that any other juror had seen the movie, and the trial court
instructed the jurors about their obligations. Ordinarily, we presume that jurors follow such
instructions. Statev. Alvarado, 961 S.W.2d 136 (Tenn. Crim. App. 1996). Wefind no evidencethat
the jury was tainted by extraneous, prejudicial information, and we conclude that there is no merit
to thisissue.

Based upon the foregoing and the record as awhole, we affirm the judgment of conviction.

JOSEPH M. TIPTON, JUDGE
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