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Jerry L. Smith, J., concurring in part and dissentingin part.

| concur fully in the lead opinion with respect to the attempted murder convictions of both
defendants. | also concur fully with Judge Woodall’ sopinionin all other respects savefor theissue
concerning thefailure of thetrial court toinstruct the jury on thelesser-included offenses of robbery
and attempted robbery to the aggravated robbery indictment and the attempted aggravated robbery
indictment. For the reasons stated below | would find this failure to instruct with respect to these
lesser-included offenses constituted reversible error. A reading of the recent cases of State v.
Bowles,  SW.3d __ (Tenn. 2001); and State v. Ely & Bowers, 48 S\W.3d 710 (Tenn. 2001);
leadsoneto theinescapabl e conclusion that our high court has mandatedthat | esser-included offense
instructions be gven anytimethe evidence is sufficient to support a conviction for these offenses.
Thismeansthat anytimethe proof issufficient for aconvictionof theindicted offense, the proof will
afortiori be sufficient for a conviction of the lesser-included offenses. SeeBowles ~ SW.3d at
____. Asapractical mater, thisin turn means that it will almog dways be error to fail to instruct
thejury asto all lesser-included offenses of theindicted offense.! Thus, the onlyreal inquiry, inmy
opinion, invirtualy all of the casesraising thelesser-included offense issue is whether the errar in
failing to instrua on the lesser offenses can be said to be harmless beyond a reasonable doubt.

1This analysismay not hold truewhere the issue is a failure to instruct the jury on the offenses of solicitaion
or facilitation of the indicted offense. A finding of guilt on the indicted charge does not a fortioti mean that there is
sufficient proof to support a conviction on these offenses. For example, in the instant case constitutionally sufficient
proof of guilt of aggravated robbery necessarily meansthereis sufficient proof of simplerobbery and attempted robbery,
butit doesnotnecessarily follow that proof of aggravated robbery will establish that the defendant solicited or facilitated
others in the commission of the offense. Presumably, the question to be asked in determining error with respect to
solicitationand facilitation is whether there isany evidence that a reasonable juror could accept as to these offensesto
the exclusion of the greater offenses.



It should be noted at the outset of this discussion that although defendant Richmond raised
on appeal the lesser-included offense issug defendant Johnsondid not. Nevertheless, pursuant to
Tenn. R. Crim. P. 52(b) and the case of State v. Smith, 24 SW.3d 274 (Tenn. 2000); | would find
as to Johnson that the failure to instruct the jury on the lesser-included offenses of robbery and
attempted robbery constitutesplain error. Assuch | would therefore grant relief on thisissueto both
defendants.

Tenn. R. Crim. P. 52(b) provides:

An error which has affected the substantial rights of an accused may
be noticed at any time, eventhough not raised in the motion for anew
trial or assigned as eror on appeal, in the discretion of the appellate
court where necessary to do substantial justice.

In Statev. Smith, supra., the TennesseeSupreme Court delineated afive (5) part test for determining
whether an error is plainerror. All five (5) criteriafor establishing plain error must be established
by therecord. 1d. at 282-83. Thesefive (5) criteriaare:

D the record must establish what occurred in the trial oourt;

2 aclear and unequivocal rule of law must have been breached,

3 asubstantial right of the accused must have been adversely affected,;
4 the accused must not have waived the issue for tactical reasons; and,
5) consideration of the error must be necessary to do substantial justice.

Turning to the instant case the record reveals that no instructions on the lesser-included
offenses of simple robbery and attempted robbery were given to the jury for consideration in the
panel’ s deliberations on the aggravated robbery and attempted aggravated robbery counts in the
indictment. In my view, for the reasons stated infra. the Tennessee Supreme Court has now
established clear and unequivocal rulesof law inthisarea. Clearly asubstantial right of the accused,
i.e. the state constitutional right to ajury trial was adversely dfected. See, Statev. Ely & Bowers
48 SW.2d at 727, (Tenn. 2001). Nothing in the record suggests Johnson waived this issue for
tactical reasons. Finaly, since Johnson and Richmond were tried together in this case and
presumablywill beinthefuturetrial necessitated by thisCourt’ sopinion, substantial justicerequires
that cond stent jury instructions be given for both defendants. Thus, | would find the failure to
instruct asto defendant Johnson on | esser-included offensesto the aggravated robbery and attempted
aggravated robbery charges constitutes plain error.

Turning to the meritsof the lesser-included offense issuein this case, | am again compelled
by recent Tennessee Supreme Court precedent to concludethat an error in failing to instruct the jury
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asto lesser-included offenseswill befound harmless beyond areasonable doubt onlyinthesituation
presented inthe case of Statev. Williams, 977 S.W.2d 101 (Tenn. 1998). InWilliams, the defendant
wasindicted for first degree murder. Thejury was aso instructed on second degree murder, but the
trial judge declined to give instructions on voluntary manslaughter. The defendant was convicted
of first degree murder as charged in the indictment. The supreme court held that the error was
harmless because: “[B]y finding the defendant guilty of the highest offense to the exclusion of the
immediately lesser offense, second degree murder, the jury necessarily rejected all other lesser
offenses, including voluntary manslaughter.” (Emphasis supplied), Id. at 106.

In the case of State v. Ely & Bowers supra.; the supreme court referred to Williams as an
example of when an error in failing to instruct on lesser-included offenses is harmless beyond a
reasonable doubt. 48 SW.3d at 727. In State v. Bowles, supra.; Williams was again touted as the
paradigm for harmless error analysisinthisarea.  SW.3dat . Inboth State v. Swindle 30
SW.3d 289, 293 (Tenn. 2000); and State v. Bolden, 979 s.W.2d 587, 593 (Tenn. 1998); the
Williams case is held out as an example of when an error in failing to instruct on lesser-included
offenses will be found to be harmlessbeyond a reasonable doubt.

In summary, each time our supreme court has performed a harmless error analysis on the
failureto instruct on alesser-included offense, the court has found the error to be harmless beyond
areasonable doubt when the Williamssituation ispresented. Seee.g. Bowles,  SW.3da
State v. Swindle, 30 S.W.3d at 293. Each time the Williams situation is not present the court has
found, irrespective of the quantum of proof asto the defendant’ sguilt of the greater offense, that the
failure to instruct on lesser-included offenses was reversible error. State v. Ely & Bowers, 48
S.W.3d at 727; Statev. Rush, 50 SW.3d at 424,433 (Tenn. 2001). | amthereforeforced to conclude
that theonly timeafailuretoinstruct onlesser-included offenses can be considered harmless beyond
areasonable doubt isin the situation presented by theWilliamscase, i.e., wherethejury by rejecting
averdict of guilt on an intermediate |esser-included offense for which they wereinstructed, in favor
of a verdict on the more serious offense, “necessarily rejects all othe lesser-included offenses.
Williams, 977 SW.2d at 106. Although Judge Wade characterizesthis approach to this seemingly
intractable area of the law as* mechanically applied”, such an analysisdoes establish a bright line
rulethat will foster consistence and predictability in thisareaof the law and provide guidanceto the
bench and bar. Given the troubled past of lesser-included jurisprudence, this seemsto meto bea
desirable result.

Since the situation in Williamsis not that presented in the case sub judice | cannot say the
jury “necessarily’ rejected the lesser-included offenses of robbery and attempted robbery. Thus, |
cannot find the error to be harmless beyond a reasonable doubt.

I, therefore fed compelled by our supreme court’ s precedents to reverse thiscase asto both
defendantsand remand for anew trial whereinthejuryisinstructed asto all lesser-included offenses
of aggravated robbery and attempted aggravated robbery.

JERRY L. SMITH, JUDGE



