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OPINION
|. Facts

The Defendant, Arhonda Rice, worked as a certified nursing assistant for Trained Medical
Staffing, a temporary medical personnel agency. According to William Brewer, an employee of
Trained Medical Staffing, between May 18, 1998and August 28, 1998, the Defendant turned in over
one hundred fraudulent time sheetsfor hoursshe had allegedly worked at Highpoint Rehab in Shelby
County, Tennessee. Each of these time sheets was supposedly signed by ather Sandra Ayres or
Gertrude Fry, registered nurses at Highpoint Rehab; however, both signed affidavits stating that the



signatures on those forms were not theirs. When confronted by her employer, the Defendant
admitted tothetheft. Accordingtothe State, Trained Medical Staffing suffered alossof $10,086.50.

In ahearing on amotion to suspend her sentence, the Defendant testified that she padded her
hours because she needed extramoney to “ pay afew billsoff.” According to theDefendant, at least
one other girl with whom she worked was doing the same thing, and that is how she got theideato
falsify her time sheets. The Defendant testified that she felt guilty about what she had done.
However, the Defendant went to work soon thereafter for Critical CareNursing, whereshe “did the
same thing.” At the time of her plea, the Defendant was also charged with forgery and theft of
property over $500.00 for defrauding Critical Care Nursing of $816.70 by submitting falsified time
sheets. As part of the plea agreement, the State did not submit that case to the Grand Jury.

Il1. Analysis
A. Probation

The Defendant argues that the trial court erred in denying her full probation. When a
criminal defendant challenges the length, range, or manner of service of a sentence, the reviewing
court must conduct a de novo review of the sentence with a presumption that the determinations
made by thetrial court are correct. Tenn. Code Ann. § 40-35-401(d). This presumption, however,
“is conditioned upon the affirmative showing in the record that the trial court considered the
sentencing principles and all relevant facts and circumstances.” State v. Ashby, 823 S.W.2d 166,
169 (Tenn. 1991). In the event that the record fails to show such consideration, the review of the
sentenceispurey de novo. Statev. Shelton, 854 SW.2d 116, 123 (Tenn. Crim. App. 1992).

In making its sentencing determination, the trial court, at the conclusion of the sentencing
hearing, determinestherange of sentenceand then determinesthe specific sentence and the propriety
of sentencing altenatives by considering (1) the evidence, if any, received at the trial and the
sentencing hearing, (2) the presentence report, (3) the principles of sentencing and arguments asto
sentencing alternatives, (4) the nature and characteristics of the criminal conduct involved, (5)
evidence and information offered by the parties on the enhancement and mitigating factors, (6) any
statements the defendant wishes to make in the defendant's behalf about sentencing, and (7) the
potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-210(a), (b), -103(5); State v.
Williams, 920 S.W.2d 247, 258 (Tenn. Crim. App. 1995).

The presumptive sentence to be imposed by thetrial courtfor aClassB, C, D or E felony is
the minimum withinthe applicabl erange unl essthere areenhancement or mitigating factors present.
Tenn. Code Ann. 8§40-35-210(c). If thereare enhancement or mitigaing factors, the court must start
at the presumptive sentence, enhance the sentence as appropriate for the enhancement factors, and
then reduce the sentence in the range as appropriate for the mitigating factors. 1d. § 40-35-210(e).
The weight to be given each factor is left to the discretion of the trial judge. State v. Shelton, 854
SW.2d 116, 123 (Tenn. Crim. App. 1992). However, the sentence must be adequately supported




by the record and comply with the purposes and principles of the 1989 Sentencing Reform Act.
Statev. Moss, 727 SW.2d 229, 237 (Tenn. 1986).

When imposing a sentence, thetrial court must mak e specific fi ndings of fact on the record
supporting the sentence. Tenn. Code Ann. § 40-35-209(c). The record should aso include any
enhancement or mitigating factors applied by the trial court. 1d. § 40-35-210(f). Thus, if thetria
court wishes to enhance a sentence, the court must state its reasons on the record. The purpose of
recording the court’s reasoning is to guarantee the preparaion of a proper record for appdlate
review. Statev. Ervin, 939 S.W.2d 581, 584 (Tenn. Crim. App. 1996). Becausethe record in this
case indicates that thetrial court adequately considered the enhancement and mitigating factors as
well as the underlying fads, our review isde novo with a presumption of correctness.

If our review reflectsthat thetrial court followed the statutory sentencing procedure, that the
court imposed a lawful sentence after having given due consideration and proper weight to the
factorsand principles set out under the sentencing law, and that the trial court’ s findings of fact are
adequately supported by the record, then we may not modify the sentence "even if we would have
preferred adifferent result.” Statev. Fletcher, 805 SW.2d 785, 789 (Tenn. Crim. App. 1991). The
defendant bearsthe burden of showing theimpropriety of the sentenceimposed. Ashby, 823S.W.2d
at 1609.

With certain exceptions, adefendant iseligiblefor probation if the sentenceactuallyimposed
iseight yearsor less. Tenn. Code Ann. §40-35-303(a). “A Ithough probation * must beautomatically
considered as a sentencing option for eligible defendants, the defendant isnot automatically entitled
to probation as a matter of law.”” State v. Davis 940 S.W.2d 558, 559 (Tenn. 1997) (citing Tenn.
Code Ann. § 40-35-303(b) sentencing comm’'n cmts). In determining whether to grant or deny
probation, the trial court may consider the circumstances of the offense; the defendant’ s criminal
record, background and social history; the defendant’s physical and mental health; the deterrent
effect on other cri mind activity; and the likelihood that probation isin the best interests of both the
public and the defendant. State v. Parker, 932 S.W.2d 945, 958 (Tenn. Crim. App. 1996). The
Defendant hasthe burden of establishing suitability for probation. Tenn. Code Ann. 8 40-35-303(b);
Ashby, 823 SW.2d at 169. An especially mitigated or standard offender convicted of a Class C,
D or E felony who does not fit within certain parameters' is presumed to be afavorable candidate
for alternative sertencing optionsinthe absence of evidenceto the contrary. Tenn. Code Ann. § 40-
35-102(6).

However, we further note that even if a defendant ispresumed to be a favorable candidate
for aternative sentencing under Tennessee Code Annotated 8§ 40-35-102(6), the statutory
presumption of an dternative sentence may beovercome if

lTennessee Code Annotated 8 40-35-102(5) statesthat “[c] onvi cted fel onscommitting the most severe of fenses,
possessing criminal histories evincing aclear disregard for the laws and morals of society, and evincing failure of past
efforts at rehabilitation shall be given first priority regar ding sentencing involving incarceration . . . ."
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(A) [c]lonfinement is necessary to protect society by restraining adefendant
who has along higory of criminal conduct;

(B) [c]onfinement is necessary to avoid depreciating the seriousness of the
offense or confinement is particularly suited to provide an effective deterrent to
others likely to commit similar offenses; or

(C) [m]easures less restrictive than confinement have frequently or recently
been applied unsuccessfully to the defendant . . . .

1d. § 40-35-103(2)(A)-(C).

The Defendant arguesthat she should havereceived full probation. Thetrial court found that
the nature of the offense warranted some incarceration and sentenced her to two yearsincarceration
as a Range | standard offender, the minimum sentence for a Class D felony. The tria court
suspended the Defendant’ s sentence, and placed her on seven years probation. Thetrial court dso
ordered the Defendant to serve one hundred weekends at the Shelby County Correctional Center,
perform five hundred hours of community service, and pay $8,400.00 in restitution. The Defendant
arguesthat thetrial court denied her probation based solely on the nature of the offense. However,
this Court has held that probation may be denied based olely on the circumstances of the offense
when they outweigh all other factorsfavoring probaion. Statev. Fletcher, 805 S.W.2d 785, 788-89
(Tenn. Crim. App. 1991).

The evidence presented at the sentencing hearing showed that the Defendant repeatedly
forged documentsand stolefrom her employer. She claimed that she needed money to pay her bills,
but when asked if shetried to find a second job, she replied that she “didn’t make an effort, at all.”
When the Defendant was approached about the thefts by her employer, she left Trained Medical
Staffing, and eventually began workingfor another company where she also forged time sheets. The
trial court noted the “ gystematic nature of the thefts” and the “well thought out and planned nature
of the crime.” The court also noted tha “[w]hen caught and confronted with it, [the Defendant]
move on to another location and did it again.”

The Defendant testified that she plansto pay restitution, and she testified that in order todo
so, she plans on working for Circle-K and getting help from her parents. The Deendant had a
consistent work history since December 1996; however, she was unemployed at the time of the
sentencing hearing. The Defendant has no prior criminal convictions. No enhancement or
mitigating factors were filed.

After athorough review of therecord, including transcriptsof the pleaagreement hearing and
the sentencing hearing, the presentence report, as well as the principlesof sentenci ng, we conclude
that the trial court properly denied the Defendant full probation.

B. Judicial Diversion

The Defendant also agues that the trial court erred in declining to impose a sentence
pursuant to Tennessee Code Annotated § 40-35-313, commonly referred to as judicial diversion.
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Specifically, the Defendant arguesthat thetrial court failed to properly articulate how it weighed the
factors in deciding to deny judicial diversion. According to this statute, the trial court may in its
discretion, following a determination of guilt, defer further proceedings and place a qualified
defendant on probation without entering a judgment of guilt. Tenn. Code Ann. § 40-35-
313(a)(1)(A). A qualified defendant is onewho pleads guilty or isfound guilty of a misdemeanor
or a Class C, D or E felony; who has na previously been convicted of felony or a Class A
misdemeanor; and who is not seeking deferral for a sexual offense or aClass A or Class B felony.
1d. 8 40-35-313(a)(1)(B)(1)(@)-(c); State v. Parker, 932 SW.2d at 958.

When a defendant contends that the trial court committed error in refusing to grant judicial
diversion, this Court must determine whether the trial court abused its discretion in failing to
sentence pursuant to the statute. State v. Electroplating, Inc., 990 SW.2d 211, 229 (Tenn. Crim.
App. 1998); State v. Cutshaw, 967 S.W.2d 332, 344 (Tenn. Crim. App. 1997). Judicia diversion
issimilar to pretrial diversion; however, judicial diversion follows a determination of guilt, and the
decision to grant judicid diversion is initiated by the trial court, not the prosecutor. State v.
Anderson, 857 SW.2d 571, 572 (Tenn. Crim. App. 1992). When a defendant challenges the trial
court’ sdenial of judicid diversion, wemaynot revisit theissueif the record containsany substantial
evidence supporting thetrial court’ sdecision. Cutshaw, 967 S.W.2d at 344; Parker, 932 S.W.2d at
958. Asthis Court said in Anderson,

[w]econcludethat judicial diversionissimilar in purposeto pretrial diversion

and isto be imposed within thediscretion of thetrial court subjed only to the same

constrai ntsapplicableto prosecutorsin applying pretrial diversionunder T.C.A. 8§40-

15-105. Therefore, uponreview, if “any substantial evidence to support the refusal”

existsin therecord, wewill givethetrial court the benefit of itsdiscretion. Only an

abuse of that disaretion will allow usto overturn thetrial court.

857 S.W.2d at 572 (citation omitted).

The criteriathat the trial court must consider in determining whether a qualified defendant
should be granted judicia diversion include the following: (1) the defendant’s amenahility to
correction; (2) the circumgtances of the offense; (3) the defendant’s crimina record; (4) the
defendant’ s social history; (5) the defendant’s physical and mental health; and (6) the deterrence
value to the defendant and others. Cutshaw, 967 SW.2d at 343-344; Parker, 932 S.W.2d at 958.
An additional consideration is whether judicial diversion will serve the ends of justice, i.e., the
interests of the public aswell asthe defendant. Cutshaw, 967 SW.2d at 344; Parker, 932 SW.2d
at 958.

We conclude that the trial court properly denied judicial diversion in this case. It iswell
settled that “[t]he same guidelines are applicable in diversion cases as are applicable in probation
cases, but they aremore stringently applied to diversion applicants.” Statev. Holland, 661 S.W.2d
91, 93 (Tenn. Crim. App. 1983). There issubstantial evidence to support thetrial court’ s decision
to deny judicia diversion, and thus we find no abuse of discretion by the trial court in doing so.




Accordingly, the judgment of the trial court is AFFIRMED.

ROBERT W. WEDEMEY ER, JUDGE



