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matter of guilt for attempted first degree murder, an offense charged in Defendant’ s first trial but
upon which the jury could not reach a unanimous verdict, would violate principles of double
jeopardy. After areview of the facts and relevant law, we dismiss the count of the presentment
charging attempted first degree murder and remand this case for sentencing on his conviction for
aggravated assault.
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OPINION

Inapresentment, the Knox County grand jury charged the defendant, Joseph E. Skelton, with
attempted first degree murder and aggravaed assault in separate counts. Thematter went totrial on
November 8, 1999. At the conclusion of proof, the jury unanimously found Defendant guilty of
aggravated assault, based on his plea of guilt for thisoffense, but was unable to reach a unanimous
verdict on the attempted first degree murder charge or the lesser-included offenses of attempted
second degree murder and attempted voluntary manslaughter. Upon hearing this report, the trial
court summarily dismissed the jury without further inquiry. After the jury had retired from the



courtroom, the State announced itsintention toretry Defendant on the attemptedfirst degree murder
charge, and the trial court set the date for the second trial for March 7, 2000.

On February 15, 2000, Defendant filed a motion to dismiss the charge of attempted first
degree murder on the ground that a second trial would violate state and federal constitutional
safeguards against double jeopardy. Thetrial court denied Defendant’ s motion to dismiss, as well
as his later motion for interlocutory appeal pursuant to Tenn. R. App. P. 9. On October 13, 2000,
thisCourt granted Defendant’ sapplication for extraordinary appeal pursuant to Tenn. R. App. P. 10,
which is the matter presently before this Court.

Factual Background

On December 23, 1996, the defendant, Joseph E. Skelton, assaulted Joseph Sexton with a
hammer and fractured hisskull. Sexton was in the business of selling mobile homes, one of which
Defendant had recently purchased. The assault was the result of an altercation which had erupted
over Defendant’ sdissatisfaction with hispurchase. Because Defendant believed that Sexton did not
honor his agreement concerning the sale he went to Sexton’'s place of business to discuss his
grievances. When the discussion became heated, Sexton decided to tel ephone the police department
to request assistancein removing Defendant from his premises. Sexton began walking toward the
office of a water treatment company located nearby. He frequently borrowed that company's
telephonesince hedid not have oneat hisbusiness. Defendant followed him. Sexton and Defendant
werestill arguing loudly as Sexton entered thewater treatment office. Defendant entered the office
behind Sexton and hit him on the head with a hammer while he was using the tel ephone.

The persons present during the assault immediately pulled Defendant away from Sexton and
ordered Defendant to get off the premises. Sexton’ s head was bleeding profusely, but heremained
standing. William Eaton, the owner of the water treatment business, spokewith Defendant briefly
and watched him leave. Defendant walked to the mobile homelot, threw the hammer onto the steps
of one of the homes, and then drove away in a vehicle. The police stopped Defendant shortly
thereafter.

Eaton testified that Defendant hit the victim once and did not attempt to injure anyone el se.
When Eaton asked Defendant to leave, Defendant looked “panicky” and did not argue with him.
Instead, Defendant told Eaton that they should call the police, and Eaton replied that this had been
done. Shortly thereafter, D efendant wandered back to hiscar and drove away.

At trial, Defendant testified that he had numerous problemswith the trailer Sexton had sold
him and that Sexton had not fulfilled his obligations to Defendant concerning the sale. Asaresullt,
Defendant and his family were without a place to live and did not have the money to find other
accommodations. Defendant testified that he visited Sexton’s place of business on December 23,
1999, hoping to cometo sometype of agreement. He pleaded with Sexton for assistance, but Sexton
refused to help him and would not refund hismoney. Sexton told Defendant that he was* screwed”
and there was “ nothing he could do about it.”



Upon hearing this statement from Sexton, Defendant lost his temper. He grabbed Sexton
and ahammer sitting nearby. Sexton pushed Defendant back and walked away. Defendant daimed
that he“kindablacked out” at that point. He recalled following Sexton, but many of the subsequent
eventswere unclear. For instance, Defendant did not recall walking into the water treatment office
or swinging the hammer at Sexton’shead. Defendant recalled |eaving the scenetotake hischildren
to be with hiswife and stopping at apay telephoneto dial 911. At that time, apolice car drove by
and Defendant flagged him down. The police officer stopped. After Defendant explained to the
officer what had happened, the dfficer arrested him.

Defendant further testified that he never intended to harm Sexton; he merely wanted the
things Sexton had promised him. Defendant conceded that he “lost it” when Sexton refused his
requests, and heexpressed grea remorse for his conduct.

Dr. Blaine Enderson, asurgeon at theUniversity of Tennessee Medical Center traumacenter,
testified that Sexton suffered a* depressed skull fracture with underlying brain injury” asaresult of
the blow from the hammer. Some hemorrhaging was also present. Dr. Enderson testified that this
typeof injury may beclassified as“life-threatening” and that permanent brain damage was possible.

At the conclusion of proof, thetrial court informed the jury that Defendant had pled “guilty”
to the charge of aggravated assault and “not guilty” to the charge of attempted first degree murder.
After thetrial court instructed the jury on these offenses, as well as the lesser-included offenses of
attempted second degree murder and attempted voluntay manslaughter, the jury began its
deliberation. Later that same day, the jury reported that it found Defendant guilty of aggravated
assault, “since he confessed,” but failed to reach a unanimous verdict on attempted first degree
murder or the lesser-included offenses to that charge. Specifically, the record reveals that the
following colloquy occurred:

Court: All right. Who istheforeman? Mrs. Morris?

Forelady: Yes.

Court: All right. Have you reached a vedict?

Forelady: No. We--

Court: Pardon?

Forelady: No, we haven't. We cannot come to a conclusion. We have not
reached a verdict.

Court: Oh, al right. We, don't tell me which way--

Forelady: Okay.

Court: --but tell me the numerical division.

Forelady: Okay. Onthefirstis11to 1; second, itwas 10 to 2; voluntary, it was
10 to 2; and aggravated assault, of course, it was 12 to 0O, since he
confessed--

Court: Oh, you find him guilty of the agg--

Forelady: Yes.



Court: Okay. All right. All right. WEell, this--this happens. We appreciate
your service and your hdp and you're free to go. Thank you.

(The jury was exaused by the Court and retired from open court, after which the
further following proceedings were had:)

Court: We can do that count on December the 15th, if you'll waive the 45-
day ---
State: Y our Honor, we' d ask the Court not to accept an aggravated assault

on ahung jury on the other counts, because | don’t believe under the
state of the law that both of them can be accepted, and we intend to
retry Mr. Skelton.

Court: All right. All right. Give me atria date.

Thereafter, adate was set for asecond trial. On February 15, 2000, Defendant filed amotion
to dismissthe count of the presentment charging attempted first degree murder. He also moved for
ajudgment of acquittal onthe groundsthat asecond trial would viol ate principles of doublejeopardy
and the results of the first trial did not provide proper grounds for declaring a mistrial. The trial
court denied Defendant’ s motions. Defendant then filed amotion for interlocutory appeal pursuant
to Tenn. R. App. P. 9. This motion was also denied.

On September 18, 2000, Defendant filed an applicationto this Court for extraordinary appeal
pursuant to Tenn. R. App. P. 10. Our review of the record revealed thefollowing: Defendant was
charged with attempted first degreemurder and aggravated assault based on one underlying offense;
thetrial court accepted thejury’ sverdict of guilt ontheaggravated assault charge priorto dismissing
the jury; the trial court never declared a mistrial; and, since Defendant stands convicted for
aggravated assault, aretrid on the attempted first degree murder charge would result in a second
prosecution for the same offense. In an order dated October 13, 2000, we granted Defendant’ sRule
10 application, conduding that an immediate review by this court was* necessary to ensure that the
defendant’ s constitutional protections against double jeopardy are safeguarded.”

The State subsequently responded with a motion to dismiss Defendant’ s Rule 10 appeal on
the ground that it was improvidently granted. The State pointed out that we granted Defendant’s
application based on findingswhichwereinconsistent with thetrial court’ sminutesdated November
8, 2000, which contain the following comments regarding the verdict in Defendant’ s case:

Upon their oathsthe jurors say: that they can never agree upon averdict asto thelst
Count and by consant a“MISTRIAL” isentered; further, the jury saysthat they find
the defendant guilty of Aggravated Assault, as chargedin the 2nd Count. However,
upon the motion of the Attorney General, the Court does not accept thejury’ sverdict
and this caseisreset for trial on March 7, 2000.



The State argued that, accordingto the above minute entry, the trial court did not accept the
jury’sverdict and, by consent, it had also declared a“mistrial” which permitted the State to retry
Defendant. ThisCourt agreed that Defendant’ sapplication to appeal wasgranted on the premisethat
thetrial court had accepted thejury’ sverdict asto aggravated assault and dismissed the jury without
declaring a “mistrial.” Because the tria court minutes called this premise into question by
contradicting the verbatim transcript, we concluded that the Rule 10 appeal should further embrace
the issues of (1) whether thetranscript or theminute entry controlsin circumstances such as these,
and (2) the scope and effect thereof. On February 28, 2001, Defendant and the State were ordered
to supplement their briefs accordingly.

Therefore, the instant appeal presants the following issues: (1) whethe the verbatim
transcript of the trial court proceedings or the minute entry filed by the court controlsin the event
thereisaconflict between the two documents; and (2) whether ajury verdict of guilty concerning
the offense of aggravated assault precludes a second trial on the attempted first degree murder count
based on doubl e jeopardy principles under the circumstances presented here. After areview of the
record and applicable lav, we find (1) that the transcript controls in cases where a conflict exists
between the verbatim transcript and the trid court’ s minutes and (2) that a second prosecution of
Defendant for attempted first degree murder is prohibited by principles of double jeopardy. We
therefore dismiss with prejudice the count charging attempted first degree murder and remand this
matter to the trial court for sentencing on his convidion of aggravated assault.

Analysis
|. Discrepanciesin the Record

We first addressthe issue whether the transcript or the minute entry controls the questions
presented in thisappeal. Defendant contends that averbatim transcript controlswhen adiscrepancy
arises between the fads as presented by the transcript of the trial court’s proceedings and those
provided by the minute entry filed by the trial court. The State agrees with Defendant that the
verbatim transcript controls, citing our decisionsin State v. Moore, 814 S.W.2d 381 (Tenn. Crim.
App. 1991), and State v. Zyla, 628 S.W.2d 39 (Tenn. Crim. App. 1981), to support its contention.

Thetranscript controls the questions presented on appeal. Asnoted by the State, this Court
has previously held that, “when there is a conflict between the court minutes and the transcript of
the proceeding, thetranscript controls.” Moore, 814 SW.2d at 383 (citing Statev. Zyla, 628 S.W.2d
39, 42 (Tenn. Crim. App. 1981); see Farmer v. State, 574 SW.2d 49, 50 (Tenn. Crim. App. 1978).

1. Double Jeopardy

Defendant contends that subjecting him to a second trial for attempted first degree murder,
after the jury found him guilty of aggravated assault, would constitute a second prosecution for the
same offense, thereby violating state andfederal constitutional safeguardsaga nst double jeopardy.
The State concedesthat aggravated assault and attempted first degree murder arethe” same” offense
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for purposes of doublejeopardy analysis and that, because Defendant was convicted of aggravated
assault, aretrial on the indictment for attempted first degree murder is prohibited.

The double jeopardy clause of the Fifth Amendment to the United States Constitution
provides that no person shall “be subject for the same offense to be twice put in jeopardy of life or
limb....”. Articlel, sec. 10 of the Tennessee Constitution contains asimilar provision. As our
supreme court has noted many times, the three fundamental principles underlying double jeopardy
provide protectionsagainst (1) asecond prosecution after an acquittal; (2) asecond prosecution after
conviction; and (3) multiple punishments for the same offense. State v. Denton, 938 S.W.2d 373,
378 (Tenn. 1996).

While we agree that a second prosecution for attempted first degree murder would violate
constitutional prohibitionsaganst doublejeopardy, therationalefor our conclusion variesfrom that
used by the State and Defendant, because both arguments rely on Defendant’ s aggravated assault
conviction. Thisrelianceis misplaced. Defendant’ s conviction for aggravated assault has nothing
to do with proper resolution of the case sub judice. Instead, this case requires us to address, in
essence, the first fundamental principle underlying doublejeopardy; goecifically, whether it would
be proper to subject Defendant to a second prosecution after an acquittal.

Thus, the proper issue is whether it is permissible to subject Defendant to a second
prosecution of attempted first degree murder after termination of thetrial in thiscase. Granted, the
jury did not find Defendant “not guilty.” However, the teemination of trial proceedings, without a
finding that a manifest necessity existed to do so, and without the defendant’ s request or consent,
was improper, and we find it operates as an “acquittal” for purposes of double jeopardy analysisin
this case for the reasons stated herein. See Jonesv. State, 403 S.W.2d 750, 754 (Tenn. 1966) (“the
rule can be stated in Tennessee that once a jury hasbeen sworn to try the issues, ajuror, or jurors,
or thewhole panel, cannot be discharged and amistrial declared without dischargng the defendant,
exceptin casesof manifest necessity’); Mahalav. State, 18 Tenn. 532 (Tenn. 1837) (wheredischarge
of jury was an improper exercise of the power of the court, the judgment must be reversed and
defendant discharged); Statev. Waterhouse 8 Tenn. 278 (Tenn. 1827) (where discretion of thejudge
in discharging the jury was improperly exercised, discharge of the jury was tantamount to an
acquittal).

A brief review of the relevant facts is appropriate: after some deliberation at the conclusion
of trial, thejury returned to the courtroom and the trial judge asked the jury foreperson whether the
jury had reached a verdid and the foreperson responded, “no.” Thetrial judge then inquired asto
the numerical division of thevote. The foreperson reported the division andthat the jury had found
Defendant guilty of aggravated assault, “ sincehe confessed.” At thispoint, thetrial judge dismissed
thejury. After the jury had retired from open court, the trial judge appeared to question the parties
regarding an appropriate date for sentenang on the aggravated assault conviction. The Stae
responded by requesting that the trial court not accept the verdict because it intended to retry
Defendant, and the trial judge set asecond trial date. Since we have concluded that the facts given
in the verbatim transcript control, we note that the premise upon which we granted Defendant’s
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application to appeal isnot in dispute; to wit, that the trial court had accepted the jury’ sverdict of
guilt asto the charge of aggravaed assault and digmissed the jury without declaringamistrial asto
the count charging attempted first degree murder.

Thetrial court’sfirst error occurred when the trial judge directed theforepersonto “tell me
thenumerical division,” and the foreperson responded, “ Okay. Onthefirstis11to 1; second, itwas
10 to 2; voluntary, it was 10 to 2; and aggravated assault, of course, it was 12 to 0, since he
confessed.” Thiswas an imprope request on the pat of the trial court. Where ajuryisunableto
reach averdict, our supreme court has held that the trial judge must follow the procedure st forth
in Kersey v. State, 525 SW.2d 139 (Tenn. 1975). Specificdly, when ajury reports its inability to
come to a unanimous decision, Kersey directs the trial judge to “admonish the jury, at the very
outset, not to disclose their division or whether they have entertained aprevailing view.” 1d. at 141
(emphasis added). Kersey isquite explicit on thispoint. In fact, “[t]he only permissive inquiry [a
trial judge may make] isasto progress and the jury may be asked whether it believesit might reach
a verdict after further deliberations.” Id. (emphasis added). Thereafter, a trial judge may give
supplemental instructionsin accordancewith specific guidelinesprovidedinKerseyif thecourt feds
that further deliberations might be productive. Seeid. We emphasize that until the jury reaches a
verdict, “no one--not even the trial judge--has any right, reason or power to question the specifics
of itsdeliberativeefforts. ... [SJuchinquiry iserror.” 1d. (citing Brasfieldv. United States, 272 U.S.
448, 47 S.Ct. 135, 71 L.Ed. 345 (1926)).

Thetrial court also erred by failing to adhere to established legal procedures concerning the
declaration of amistrial. These procedures are important, for exceptions to the prohibition against
doublejeopardy permit aretrial of adefendant where a“manifest necessity” exists for the mistrial.
State v. Mounce, 859 S.W.2d 319, 321-22 (Tenn. 1993). Great caution must be exercised when
declaring amistrial based on manifest necessity because, “where the ruling is mistaken or abused,
the defendant may not be reprosecuted.” David LouisRaybin, Tennessee Practice, 8 16.114 (1984)
(citing State v. Waterhouse, 8 Tenn. 278 (1827)); see State v. Smith, 810 SW.2d 155, 158 (Tenn.
Crim. App. 1991) (where problems arising duringtrial were matterswhich could havebeen resolved
at the original trial, necessity for a mistrial did not exist; déendant’s convidions subsequent to
retrial were therefore reversed and the charges dismissed).

One example of “manifest necessity” long recognized as a sufficient reason for declaring a
mistrial istheinability of ajury to reach aunanimous verdict. Mounce, 859 S.W.2d at 322 ; State
v. Witt, 572 SW.2d 913, 915 (Tenn. 1978); State v. Freeman, 669 S.W.2d 688 (Tenn. Crim. App.
1983). Sinceunanimity isrequired, when ajury reurnswith avotewhichissplit, thetrial court has
the power and the duty to return the jury to the jury room with instructions tha their verdict mug
be unanimous. Gwinn v. State, 595 SW.2d 832, 835 (Tenn. Crim. App. 1979). A permissible
aternativeisto question the jury as to whether it bdieves a verdict might be possibleafter further
deliberations. Mounce, 859 SW.2d at 322; see Kersey, 525 SW.2d at 141. For “[i]Jtisonly when
thereisnofeasibleandjust alternativeto halting the proceedingsthat amanifest necessty isshown.”
Mounce, 859 SW.2d at 322 (citing State v. Knight, 616 SW.2d 593, 596 (Tenn. 1981)); see State




V. Smith, 810 SW.2d 155 (Tenn. Crim. App. 1991) (where mistrial erroneously granted based on
issues which could have been resolved during the first trial, retrial should have been prohibited).

Upon hearing that the jury’ s vote was split on the issue of guilt for the charge of attempted
first degree murde, the trial court in the case sub judice summarily dismissed the jury without
making any inquiries as to whether a valid verdict might beobtained or if the jury was hopelessly
deadlocked. Under Mounce, where a trial judge declines to exercise the preferred alternative of
instructing the jury further and/or request that it continue to deliberate for the purpose of returning
aconsistent verdid, afinding of manifest necessityto summarily concludethetrial isprecluded. See
Mounce, 859 SW.2d at 322. Because manifest necessity was not proven in the case sub judice,
declaring a mistrial would not have been proper. Even if a mistrial was intended, it would not
provide an exception to double jeopardy because the record fails to show that manifest necessity
existed and a“mistrial” was never actually declared. See Mounce, 859 SW.2d at 321-22; Knight,
616 S.W.2d at 596; Waterhouse, 8 Tenn. 278; Smith, 810 SW.2d at 157.

Lastly, we note that a defendant should be mindful of his duty to object whenever the trial
court declares a mistrial or the state indicates an intention to retry him without his consent. An
objection in the record may be crucia because ardrial is not barred by double jeopardy where a
defendant consents to the termination of the trial, notwithstanding the lack of a manifest necessity
for doing so. Mounce, 859 SW.2d at 322 (citing Knight, 616 SW.2d at 596). In Tennessee, a
defendant who stands silent at a time when he could have objected to the action taken by the trial
court may often beconsidered to have acquiesced in that particular course of action. 1d. at 322-23.
Thisrule prohibitsa party from standing silent while the trial court commitsan error in procedure,
and then rely onthat error to his or her own advantage at a later time. 1d. It follows that “if an
accused failsto abject to the jury'sdischarge upon adefective verdict, heisviewed ashaving waived
the right not to be put ontrial again.” Id. (citations omitted).

In State v. Mounce, 859 S.W.2d 319 (Tenn. 1993), our supreme court considered an issue
similar to the case at bar--whether a defendant’ s failure to object when the trial court declared a
mistrial should result in adefault of hisconstitutional right against double jeopardy--and held that
“when a defendant chooses not to object to the mistrial and givethe trial court an opportunity to
correct the error, consent may be inferred and, therefore, double jeopardy will not bar a subsequent
prosecution.” 1d. (emphasis added). Although it wasundisputed that the defendant in Mouncefailed
to object, the supreme court ultimately dsmissed the defendant’ s prosecution. The supreme court
concluded that a defendant must have arealistic opportunity to objed, prior to atrial court’s sua
sponte declaration of a mistrial. 1d. Since the appellate record in Mounce could not provide an
answer to this question, the court declined to indulge in the assumption that the defendant had such
an opportunity and failed to take advantage of it.

Contrary to the circumstances in Mounce (where the record was unclear whether the
defendant ever had an opportunity to object), the record in the instant case indi cates that Defendant
had virtually nothing to object to. Upon receiving noticethat thejury svotewas split, thetria judge
thanked the jurors for their service, told them they were free to leave, and the jury then left the
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courtroom. Onceajury isdischarged and physically separated from the courtroom, it may not be
reconvened for the taking of any action whatever involving the fate of the accused. Statev. Green,
995 SW.2d 591, 612 (Tenn. Crim. App. 1998) (citing Clark v. State, 170 Tenn. 494, 97 SW.2d 644
(1936)). As previoudy observed, the word “mistrial” is found nowhere in the transcript. It is
apparent that thetrial court considered thetrial terminated with aconviction for aggravaed assault.
(Further, it can be readily inferred that Defendant felt the same; the Statedid nothing to contradict
thisassumption until after thejury had been discharged.) We hold that Defendant’sfailureto object
does not interfere with his constitutional rights against double jeopardy under circumstances such
asthese. Because the factsin the record do not show that Defendant had an opportunity to object
prior tothetrial court’ ssuasponteorder terminating the proceedings, we cannot find that he waived
his double jeopardy protections.

Here, we find that (1) the trial judge improperly terminated Defendant’s trial proceedings
without any attempt to obtain a valid verdict on the charge of attempted first degree murder or
inquire into the likelihood of obtaining same (2) the record is devoid of any indication that a
manifest necessity existed; (3) the State failed in its duty to demonstrate that a mistrial would be
justified, or that any other circumstances provided proper groundsfor asecondtrial; (4) thetranscript
reveals that no “mistrial” was ever declared; and (5), under Mounce, Defendant camnot be held
responsiblefor failing to object where, since no mistrial was declared and the jury was summarily
dismissed without discussion, he was without opportunity to object. Based on these findings, we
concludethat the trial court’ sdismissal of the jury and termination of the trial act as an acquittal of
Defendant on the charges of attempted first degree murde for purposes of doubl e jeopardy analysis.
See Jonesv. State, 403 S.\W.2d 750, 754 (Tenn. 1966) (“once ajury has beensworntotry theissues,
a juror, or jurors, or the whole panel, cannot be discharged and a mistrial declared without
discharging the defendant, except in cases of manifest necessity”); Mahala, 18 Tenn. 532 (improper
or illegal discharge of the jury generally operates as an acquittal); Waterhouse, 8 Tenn. 278 (where
discretion of the judge i n dischargi ng the jury was i mproperly exercised, di scharge of the jury was
tantamount to an acquittal). Accordingly, asecond prosecution of Defendant onthischargeisbarred
by our state and federal constitutions. See State v. Denton, 938 S.\W.2d 373, 378 (Tenn. 1996).

Conclusion

Under the circumstances presented in this case, subjecting Defendant to a second trial for
attempted first degree murder would violate constitutional guarantees against double jeopardy and
is, therefore, prohibited. The count charging attempted first degree murder is dismissed, and this
case is remanded to the trial court for sentencing of Defendant on his conviction for aggravated
assaullt.

THOMAST. WOODALL, JUDGE



