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OPINION

At trial, Virgie Soapes, sister of Gary Jackson, testified that thevictim was 49 years old at
thetime of hisdeath in February 1998. Thevictimwasemployed at the S& STire Company. She
stated that her brother had a drinking problem for 21 years. When she went to his apartment, she
was unable to find hiswallet, nor any identification that he usually carried.

On February 16, 1998, about 8:00 a.m., a co-worker, Dewey Alan Brooks testified that he
and Tim Southerland stopped by the victim’s apartment to take him to work. When there was no



answer to hisknock, helooked in thewindow, saw thetelevision on and thevictim layingby acouch
betweenthekitchenand livingroom. Southerland went through awindow and opened thefront door
then ran across the street to call the police. When Brooks went inside the apartment, he saw blood
all over the victim, the floor, the wall and, “it was a total mess.”

Tim Southerland testified that he and Alan Brooks stopped by the victim’ shometotake him
to work. Southerland looked through a window and saw blood all over. He went through the
window and reached for a phone, but it had been ripped out. He ran across the street to call the
police.

Officer Steve Underwood of the Metropolitan Police Department, stated that he received a
call to 3812-B Old Hickory Boulevard in Nashville, Tennessee. Some co-workers found a friend
inside the house with alot of blood around him. Upon entry, Officer Underwood found the vidim
face down on the floor. He backed out of the apartment and secured the scene for the homicide
detectives.

Officer Raymond T. Rader, Jr., aMetropolitan Police Department Crime Scene Technician,
testified that he took photographs of the crime scene, made measurements for adiagram and lifted
severa latent prints for possible fingerprint identification.

Stanley Shoemaker testified that on the night of February 15, 1998, at 9:15 p.m., he picked
the victim up from Alan Brooks home then took him home. The victim had been drinking quite a
bit.

David Thompson testified that he lived at 3116-A Old Hickory Boulevard in February of
1998. Thevictim lived next door. On February 15, 1998, about 9:30 p.m., Thompson saw atruck
pull up and the victim got out. He heard some doors slamming from next door. About 10:15 p.m.,
Thompson heard the loud voices of two men from next door. One voice said, “Get the f—k out of
my house.” Another voicesaid “no.” Thompsonwalked into hiskitchen and heard some rumbling,
some banging aganst the wall and dgass breaking. Then there was silence. About 11:15 p.m.,
Thompson heard acar screeching out of the driveway. The next day, Thompson talked to the police
and advised them of what he had heard. Thompson stated that he lived at his apartment for about
six months,

Mary Browning testified that she dated Defendant for afew months, knew thevictim and had
been to the victim’ s apartment about three or four times. At the time of the victim’s death, she and
the victim were friends. Also, she knew Brent Rollins and had introduced Rollins to the victim.
They appeared to get along fine. On the night of February 15, she talked to the victim on the
telephone. Shetestified thevictim said, “ Brent and someother guy had come over tohis apartment
and that hedidn’t want them drinking hisbeer, so hereally didn’ t want them to comeback. Andwas
-- he sounded kind of down and depressed like he was drunk or whatever. . . . Just that he didn’t
really want them to come back over there.” He said they had goneto get some beer. She stated that
she attempted to page Rollins, but was unsuccessful. Shetdked to Rollinsthe next day and he said
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he was afraid and asked if she had heard that Gary had been killed. Ms. Browning stated that she
talked to the police. She told them she did not believe 90 percent of what Rollins said. Also, the
victim had said that Rollins might have stolen his radio the week before.

Ashley Hickman, ex-girlfriend of Brent Rollins, testified that she had met the victim and had
been to hisapartment once or twice. She knew the Defendant as*Bubba.” On the night of February
15, about 10:30 p.m., shelearned from Rollins that Gary Jackson had been killed. Rollins was
scared to call the police and scared of “Bubba.” On ajob site the next day, she saw Rallins, the
Defendant and Angela Watson. She talked to Rollins and they planned to go to the police on
Wednesday night. Ms. Hickman stated that she had told her parents about what she knew, and they
called the police. She talked to Detective Putnam and told him what she knew and gave him the
namesof Rollins, the Defendant and Watson. Ms. Hickman testified that Rollinstold her that heand
Gary werejoking around. Gary pushed Rollins. Rollinsfell back against the couch and Gary fell
on top of him. She stated that Rollins and the Defendant were good friends.

Officer Harmon Hunsicker, a crime scene investigator with the Metropolitan Police
Department, testified that hewas called to 916 Kippling Drive on February 19, 1998, to assist inthe
execution of asearch warrant. Detective Putnam directed Hunsicker to go to the backyard and take
photographs of aburned trash pile. In the burned pile, Officer Hunsicker saw a set of eyeglasses,
autility knife, aset of keys, burned piecesof aphonewith wiring attached, and someclothing. Also,
the officer took a photograph of a bottle of lighter fluid. Inside the house at this address, Officer
Hunsicker took a photograph of a hunting knife in a sheath found in the bottom of a dresser in the
bedroom. Also, the officer took photographs of one of the suspects who had a cut on his palm.

Detective William S. Cleek of the Metropolitan Police Department, testified that he met
Detective Putnam at 916 Kippling Drive to assist inthe investigation of amurder case. Detective
Cleek was to secure theresidence at this addresswhile a search warrant was obtained. There were
no occupants in the residence. Detective Cleek observed a maroon/reddish car coming down
Kippling, it slowed or stopped at the driveway of 916, hesitated and drove off. A Channel 2 News
cameraman followed the car and was able to obtain the license number.

Officer Michael Alexander, Metropolitan Police Department, testified that he went to 948
Wimberton Drive in response to the broadcast of the car seen at 916 Kippling Drive. Detective
Putnam had given Officer Alexander the names of three suspects. The Defendant answered the door
and Officer Alexander found Brent Rollinsand AngelaWatsoninside. Officer Alexander detained
all three suspectsuntil Detective Putnam arrived. Rollinswas placed in Officer Alexander’ s patrol
car.

Darren Brent Rollinstestified that he was charged with the murder of Gary Jackson. He has
known the Defendant since 1992 and they were red good friends. He has known Mary Browning
for two years and met the victim through her. He and the victim became friends and Rollins had
been to the victim’s apatment six or seven times, where they would sit around and drink. On
February 15, 1998, prior to going over to the victim’s apartmert, he and the Defendant had been

-3



drinking beer. He stated that each of them had consumed about a 12-pack of beer. Hetestified tha
they went to Jackson’ sto look for marijuana, because Jackson had put him in touch with people to
get marijuanain the past. Heand the Defendant arrived at the apartment at approximately 10:30
p.m. Thevictim did not know the Defendant prior to that evening. They sat around drinking beer
that they brought with them and the victim drank hisown. Rollins described the victim as being
intoxicated. The name of Mary Browning came up, which he supposed got the Defendant’s
attention." They ran out of beer, so he and the Defendant went to the store to buy some more. When
they returned, Rollins asked the victim for his half of the money for the 12-pack, but the victim
refused. Rollins told the victim they were leaving, so the victim got mad and he and Rollins
exchanged afew words. Rollinstestified that he told the victim, “kissmy ass.” Rollins stated that
he was standing by the couch and the Defendant was sitting in a chair acrossthe room. Thevidim
shoved Roallins, who fell over the couch.

Rollinstestified that he saw the Defendant grab the victim from behind and strike him on the
top of the head with aknife handle. Rollins had not seen the knife before. The victim kept putting
his hands on top of hishead. The victim fell and the Defendant put his foot in the middle of the
victim's back, grabbed the top of his hair, pulled the victim’' s head back and cut histhroat. Rollins
stated that he wasin a state of shock and did not do anything to stop the attack. Afterwards, he and
the Defendant retrieved atrash bag from thetop of therefrigerator, and put thetelephone, aplate and
an ashtray into the bag. Rollinsand the Defendant did not discuss why the Defendant assaulted the
victim. They left the apartment in Watson’scar. He and the Defendant got into an argument about
what happened. He threatened to kill Rollins and hisfamily if he said anything about the incident.
During this encounter, the Defendant cut Rollins on the palm of his hand. When they got to
Watson' shouse, they took the trash bag and its contentsinto the house. The Defendant told Watson
that he had killed someone, but did not say who it was. Watson gave them some lighter fluid and
the Defendant suggested that they burn their clothes and the itemsin the trash bag. Rollins stated
that he and the Defendant burned these items in atrash pile in the backyard. Later, Rollins told
Ashley Hickman over thetelephone what had happened. They discussed plans to tell the police,
however, he could not get out of the presence of the Defendant. For the next two days, Rollins
worked with the Defendant and spent the night at Watson’s house. On Wednesday night, Rollins
stated that they drove by Watson' s house and they saw the police, so they drovetothe Defendant’s
mother’ shouse. While at this house, he was arrested and told Detective Putnam what happenedin
thevictim’sapartment. Rollinsishoping that with histestimony he might get alighter sentencefor
his charge. When shown a utility tool, Rollins stated that he had not seen it before and that the
victim did not have aknife that night.

During cross-examination, Rollins testified tha he had bought marijuana from the victim,
but would not call him adrugdealer. Rollins denied that he had taken the victim'’ s radio the week
beforeand that thiswasthe reason the victim becameangry. Rollinsacknowledged that he had been
to the victim’ sapartment on several occasions, but this was the first time the Defendant had been
there. Rollins denied he told Watson that “if Bubba hadn’t killed him I'd be dead.” Also, Rollins

lThe D efendant and Mary B rowning had appar ently dated in the past.

-4-



denied that the Defendant told Watson it was self-defense or that he was protecting him from the
victim. Again, Rollinstestified that he did not remove a*“letterman’ sknife” from thevictim’shand
and put it in the trash bag.

Brad Putnam, a detective with the Metropolitan Nashville Police Department, testified that
he observed the victim at the scene on February 16, 1998. There was blood on the wdl about three
feet above the body, and abloody palm print. The phone was missing and alo the victim’swall&.
Detective Putnam talked to a naghbor who had overheard arguments from the apartment. He
interviewed Mary Browning from whom he learned about Brent Rollins. She informed Detective
Putnam that Brent Rollins and another subject had gone by the victim'’ s apartment thenight before.
On February 18, Detective Putnam received a cdl from Ashley Hickman, the girlfriend of Rollins,
in which she stated that Rollinsand “Bubba’ had gone over to thevictim’s apartment that night.
Also, Ms. Hickman told him about Angela Watson’s home at 916 Kippling Drive and that some
itemswere burned in atrash pilein the back yard. Based upon thisinformation, Detective Putham
obtained a search warrant for 916 Kippling Drive. Inthe back yard, he found the burned trash pile
and certainitemswere recovered, particularly aset of keysand a utility-typetool 2 Inside the house,
inabedroom dresser, Detective Putnam found awhite, bone-handled hunting knife. Also, recovered
was some marijuanaand a black leather coat. Detective Putnam heard about the car driving by and
that the three persons inside were Brent Rollins, the Defendant and Angela Watson.

Detective Putnam proceeded to the Wimberton address and talked to Rollinsin the rear of
apatrol car. Rollinstold Detective Putnam what happened in the apartment on the night of February
15™. When he talked to the Defendant and Watson, they denied knowing anything about the death
of Gary Jackson. All three were arrested and transported to Metropolitan Police Department
Homicide Division. At the police department, the Defendant gave a video statement in which he
admitted killing the victim. In this statement, the Defendant contended that the victim attacked
Rollins with aknife.

In the video statement played for the jury, the Defendant stated that he had driven to the
victim’ s apartment with Rollins. They werein Watson's car. The Defendant did not know or had
not seen thevictim beforethat night. He stated that Rollins and the victim got into an argument over
the purchase of some beer they had gone to get. The Defendant dated that the victim attacked
Rollins with a small knife and it looked like he was going to cut Rollin’s throat. The Defendant
began hitting the victimin the head with the knife found at Watson’ shouse. Thevictim reared back
and grabbed the Deendant. The Defendant cut the victim’ sthroat. The only reason he did so was
to protect Rollins. The Defendant stated that Rollins cut the phone line and they took the bag with
them. At Watson's house, the Defendant told her what happened. Rollins got some lighter fluid
from Watson, but she did not know what was going on. He burned some items in the back yard,
including the Defendant’s shirt. The Defendant admitted cleaning the knifein the sink and his
leather coat in the bathtub.

“Detective Putnam described the utility tool asa multiple-type tool, and when opened, it contains
pliers, screwdrivers and a knife blade.
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Detective Putnam stated that the latent prints obtained at the scene were not capable of being
matched with any person, nor was there any blood found on any evidence seized from the Watson's
home. The keys found in the burned trash pile matched the victim’s front door.

Dr. BruceP. Levy, amedical examinerfor Metropolitan NashvilleDavidson County, testified
that he performed an autopsy on the victim on February 16, 1998. The victim had sustained a
multitude of injuries to the head and neck. Also, the forearms and hands had what appeared to be
defensive wounds. Dr. Levy determined that the victim died from a sharp cut to the neck resulting
inagreat loss of blood. It was hisopinion that the victim lived from two to five minutes after his
throat had been cut. The cut severed the jugular veins, the larynx and was deep to the neck bone.
It was Dr. Levy s opinion that a person stood behind the victim and pulled the knife from the left
around to the right side of the neck. The victim had a blood alcohol level of .24.

On behalf of the defense, AngelaP. Watson testified she that has known the Defendant since
high school. They renewed their acquaintancein November of 1997. She stated that she met Brent
Rollins who worked with the Defendant in December 1997. On February 15, 1998, she and the
Defendant were at home, when Rollins and Ashley Hickman cameby. That evening the Defendant
had been drinking. He and Rollins left about 9:00 p.m. and returned about 11:00 p.m. She was
asleep on the couch when the Defendant woke her up. Hewasvery agitated and upset. Rollinswas
alittle bit agitated. Both the Defendant and Rollins made statements as to why they were upset.
Rollins stated that he had been in fear of his life earlier that evening. The fear was not of the
Defendant. Rollins and the Defendant were very good friends and the Defendant would protect
Rollins when he got involved in confrontations. She stated that the next morning while eating
breakfast, Rollins showed her Gary Jackson’s driver’s license. When asked about the victim’'s
physical threat to Rollins on Sunday night, the following dial ogue occurred:

Q. Did Brent Rollins ever make a statement to the affect that Gary Jackson wasa
physical threat to him on Sunday night?

Yes.

Can you recall what he said?

He said, if it happened that way, I’ d be dead, Angie.
Did he make any other statements to that affect?
He said Gary Jackson was a mean and violent man.

Did he say how he knew Mr. Jackson was a mean or violent man?

> O » O > O »

He said he had -- he told me he had been in trouble too, in that nature.



Q. Did he specify what kind of trouble that was?

No.

Ms. Watson acknowledged that she was charged with accessory after the fact of murder first
degree, but she did not destroy any evidence, nor harm anyone. She admitted she did furnish the
lighter fluid. She admitted she knew about the death and saw the Defendant’ sjacket in the bathtub,
but denies she saw any blood or telling Detective Putnam that thewater turned pinkish. The night
they drove by her house, the Defendant was driving and Rollinstold him to get them out of there.
They went to the Defendant’ s mother’ shome. She admitted that she told Detective Putnam that she
did not know anything about Jackson’s death on their first meeting.

Inrebuttal to Watson’ stestimony, Virgie Soapestestifiedthat her brother, Gary Jackson, did
not have a driver’s license. His license had been suspended for several years due to a DUI
conviction, which iswhy hedid not own acar. Also, to her knowledge, her brothe did not have an
identification license.

LEGAL ANALYSIS
PART A
FIRST AGGRESSOR RULE

The Defendant assartsthat thetrial court erred in denying him therightto bring forthcertain
relevant evidence concerning the victim’'s past through the testimony of David Thompson, the
neighbor. Thompson’s unbiased testimony would establish: (1) that Jackson had a propensity and
reputation for violent behavior; (2) that Jackson was the aggressor in thefight that led to his death;
(3) that Jackson was an experienced fighter, which would have had bearing on Jackson’ s ability as
an older and smaller man to be a formidable opponent in a physical atercation; (4) which the jury
could consider in assessing the necessity and reasonableness of Defendant’ s actions regarding the
physical injuries inflicted petaining to the issue of self-defense and defenseof co-Defendant; and
(5) which the jury would consider in evaluating Defendant’ s state of mind which was an essential
element of the crime charged and of the lesser-included offenses.

This proposed testimony came about during the cross-examination of David Thompson, a
neighbor, concerning noises that he heard in the past coming from the victim’s apartment. The
transcript reflects:

By defense counsel:
Q. All right. When you talked tothe police, did you discuss with them any other noises

or arguing or fighting, things that you consider as arguing or fighting that had gone
on over in that apartment?



A. Yes.

Q. And what kind of things did you tell the detective?

A. | just said, there was usually -- it was a common thing to hear them arguing over
there. That’swhat | told them.

The Court:

The Witness:

Ms. Bruce:

The Witness:

Ms. Bruce:

The Witness:

Ms. Bruce:

TheWitness:

* k k * %

| just heard the word arguing.

To be honest with you, | meant yelling and fighting. | mean loud naises. |
have never seen an actual fight over there. But | have heard yelling and
things of that sort.

Okay. And loud noises?

And loud noises.

Such as?

Such as-- it’sbeen two years ago ma am. Y ou’re goingto have to give me
some leeway.

Loud noises, banging, as you say, like two men fighting, scuffling.

To be honest withyou, | really couldn’t remember. | had tolistento the tapes
to remember most of the stuff | remember today.

Thetrial court sustained the State’ s obj ection that the defense had failed to establish theissue
of self-defenseto permit testimony asto the victim’ s past history as afirst aggressor. However, the
court advised defense counsel that it may be able to re-call witnesses.

At the conclusion of the State's proof in chief, the State advised the trial court that it had
introduced evidence of itsown that the victim, Gary Jackson, wasin fad, thefirst aggressor. Thus,
thereis no need to call witnesses to establish that fact, since the State concedes that the victim was
afirst aggressor. Furthermore, thewitness, Thompson, doesnot have sufficient information to know
exactly what went on next doar, merely from the presence of loud noises and arguments. The
Defendant contends that the evidence is admissible to corroborate the Defendant’s claim of self-
defense. Furthermore, the evidence isrelevant, Rule 404.



The trial court ruled the issue is not relevant, the question of the first aggressor has been
admitted and raised and would not offer help to thejury inthiscase. Thetrial court did not permit
the remainder of the witness, Thompson's, cross-examination.

As a genera rule, character evidence to prove conduct is inadmissible. Tenn. R. Evid.
404(a). Howeve, there are catain exceptions to thisrule. Exceptions in pertinent part:

(2) Character of Victim. Evidenceof apertinent character trait of thevictim of crimeoffered
by an accused or by the prosecution to rebut the same, or evidence of a character trait of
peacefulnessof the victim offered by the prosecution in a homicide case to rebut evidence
that the victim was the first aggressor.

(b) Other Crimes, Wrongs, or Acts. Evidence of other crimes, wrongs or acts is not
admissibleto prove the character of a person inorder to show action in conformity with the
character trait. 1t may, however, be admissible for other purposes. The conditions which
must be satisfied before allowing such evidence are:

(1) The court upon request must hold a hearing outside the jury’s presance;

(2) The court must detamine that a material issue exists other than conduct
conforming with a character trait and must upon request state on the record the
material issue, the ruling, and the reasons for admitting the evidence; and

(3) The court must exclude the evidence if its probative value is outweighed by the
danger of unfair prejudice.

Rule 405 sets forth the methods of proving character.

(a) Reputation or Opinion. In all casesinwhich evidence of character or atrait of character
of apersonisadmissible, proof may be madeby testimony asto reputation or by testimony
in the form of an opinion. After application to the court, inquiry on cross-examination is
allowableintorelevant specificinstancesof conduct. The conditionswhich mustbe satisfied
before allowing inquiry on cross-examination about specific instances of condud are:

(1) The court upon request must hold a hearing outside the jury’s presance;
(2) Thecourt must determinethat areasonablefactual basisexistsfor theinquiry; and
(3) The court must determine that the probative value of a specific instance of

conduct on the character witness's credibility outweighs its prejudicial effect on
substantive issues



(b) Specific Instances of Conduct. In casesin which character or atrait of character of a
person is an essential element of a charge, claim, or defense, proof may also be made of
specific instances of that person’s conduct.

Several Tennessee appellate decisions have addressed the question of the “first aggressor”
or the*trueaggressor” in determining whether avictim’ sbackground containsevidenceof violence.
In Sate v. Butler, 626 SW.2d 6, 11, (Tenn. 1981), the supreme court addressed the deceased’s
(victim) state of mind asto her animosity towards her estranged husband, the Defendant. Butler had
dropped his children at the home of his estranged wife, the victim, when they exchanged words.
Butler contended that when his wife approached the mobile homeand returned to talk to him, ashe
had requested, he saw agun barrel sticking fromunder her crossed arms. Butler shot and killed his
wifein self-defense. Thetrial court had excluded thetestimony of Ms. Sol chenberger, that four days
prior to the shooting, the victim had told her “no, that she wanted a divorce but that Bobby
(Defendant) wouldn't gi ve her one, and went on to say “(she was goi ng) to get rid of that son-of-a-
bitch one way or another.” When asked what she meant, Mrs. Butler opened her purse and showed
awhite-handled .22 caliber pistol.” This threat was not communicated to the Defendant, but the
witness was permitted to testify that the victim had a pistol in her purse. The Court held that the
character of the deceasad for violence, as well as her animasity toward the Defendant, as indicated
by words and actions at the time of thekilling and before, are proper mattersfor consideration of the
jury upon the question of self-defense. (Citations omitted.) In some cases where self-defenseisan
issue, uncommunicated threats made by a deceased against a Defendant are admissible as going to
the state of mind of the deceased. (Citaions omitted.) However, the applicability of thisruleis
limited, and it becomes operative only where relevant to explan the conduct of the deceased in
establishing who was the aggressor. Reversed for anew trial.

In Statev. Barnes, 675 S.W.2d 195, 197 (Tenn. Crim. App. 1984), this Court found that the
trial court erred in excluding the victim’ s reputation for violence in the determination of who was
the first aggressor. The Defendant had gone to the aid of a friend whom the Defendant had
threatened to beat. The Defendant struck the deceased in the jaw, and the victim died from a head
injury when his head struck the floor of the bar.

In Satev. Furlough, 797 SW.2d 631, 649 (Tenn. Crim. App. 1990), this Court addressed
the distinction between the Defendant being unaware of avictim’s prior acts of violence and if a
Defendant is aware of the prior violent acts. This Court held that if the Defendant was unaware of
prior acts of violence by the victim, the evidence is admissible for corroborative purposes only. If
the Defendant is aware of the prior violent acts, he may so testify. Sate v. Hill, 885 SW.2d 357,
361, (Tenn. Crim. App. 1994), perm. app. denied, (Tenn. 1994).

In Statev. Ruane, 912 S.W.2d 766, 779 (Tenn. Crim. App. 1995), Judge Wade speaking for

this Court undertook an analysis of the Tennessee Rules of Evidence and prior authorities on the
admissibility of avictim’ sspecificacts of violence and reputation for such acts. Judge Wade stated:
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Although arecent Tennessee decision, Satev. Furlough, suggested that thevictim’s
past specific violent acts can aso be used to corroborate testimony tha the victim
was the first aggressor, it is doubtful if, under Rule 405(a), the Tennessee Rules of
Evidence would permit this other than on cross-examination. Despite Sate v.
Furlough'’s statement that such evidenceisnot used to provethat the vidim acted in
accordance with a character trat, the use of spedfic actsto provefirst aggressionis
character proof of the victim’ s propensity for violence. Thistype of evidenceisnot
authorized on direct testimony under the Tennessee Rules of Evidence.

From this, and upon concluding that any violent nature on the part of the victim was
not essential tothe defense, we have determined that the new ruleswould limit use
of the proffered evidence here to cross-examination of the victim. And, of course,
that would have been impossible in this instance due to the death of the victim.
Thus, the evidence was properly excluded if offered for anything more than mere
corroboration. (Cite omitted.)

This Defendant, unaware at the time of the shooting to a specific instance of prior
violent conduct by the victim, nonetheless sought to i ntroduce the incident through
the testimony of athird person. Under Hill, this evidence could have been used to
circumstantially corroborate the Defendant’s claim that the victim was the first
aggressor. Theprior conduct wasnot an essential element of adefense, however, and
thus, by the rationale in Ray was not admissible as substantive proof by the terms of
Rule 405(b).

In this case, the Defendant did not know the victim, nor had he seen the victim prior to the
night of February 15, 1998. Thus, the Defendant would not have any knowledge of any prior
specific acts of violence on the part of the victim, nor of the victim’s reputation of such acts.
Through hisvideo statemert to Detective Putnam, the Defendant stated that he acted to protect Brent
Rollins, in that the victim was threatening Rollinswith aknife. Thereisnothing inthetria record
that reflects that two persons, Mary Browning or Brent Rollins, had informed the Defendant of the
victim’'s past history. The Defendant contends that the cross-examination of David Thompson, a
next door neighbor, would corroborate aclaim that the victim wasaviolent person. Inandyzing the
proffered testimony of David Thompson, the most thiswitness can say isthat he heard loud noises
coming from thevictim’ sapartment inthe past. He does not know the source of these noises, which
might indicate some fighting and arguing. He cannot say who might have been an aggressor or
exactly what these encountersentailed. We cannot say, even circumstantially, that such proposed
testimony risesto specific acts of violence on the part of the victim. Notwithstanding thisanalysis,
the State conceded that on the night in question, the victim started the scuffle between he and
Rollins. Thus, thevictim wasthefirst aggressor between he and Rollins. Also, thedefensewitness
testified that Rollins had informed her, after the event, that the victim was a mean and violent man.
Thus, the jury had some information before it that the vidim may have some questionable past
concerning some violence. In conclusion, we agree with the trial court that the proposed cross-
examination of the witness, David Thompson, was not relevant. There is no merit to thisissue.
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PART B
SUFFICIENCY OF THE EVIDENCE

Inthisissue, the Defendant contends that the evidence at trial isinsufficient to establish the
essential elements of premeditation to support aconviction for first-degree murder. The Defendant
infersthat, at most, the evidence would establish second-degree murder, citing State v. Brown, 836
S.W.2d 530, 539 (Tenn. 1992).

Tennessee Rule of Appellate Procedure 13(e) prescribes that “findings of guilt in criminal
actions whether by thetrial court or jury shdl be set aside if the evidence is insufficient to support
the findings by the trier of fad of guilt beyond areasonable doubt.” Evidenceis sufficient if, after
reviewing the evidencein thelight most favorable tothe prosecution, any rational trier of fact could
have found the essential elements of the crime beyond areasonable doubt. Jacksonv. Virginia, 443
U.S. 307, 319, S. Ct. 2781, 2789 (1979); State v. Smith, 24 SW.3d 274, 278 (Tenn. 2000). Also,
aconviction by atrier of fact destroys the presumption of innocence and imposesa presumption of
guilt. On appeal, a convicted crimind bears the burden of showing that the evidence was
insufficient. McBeev. Sate, 372 SW.2d 173, 176 (Tenn. 1963); State v. Buggs, 995 S.W.2d 102,
105-06 (Tenn. 1999).

Initsreview of theevidence, an appd|ate court must aff ord the State“ the strongest |egtimate
view of the evidence as well as all reasonable and legitimate inferences that may be drawn
therefrom.” Statev. Tuggle 639 S.W.2d 913, 914 (Tenn. 1982); Smith v. State, 24 S\W.3d at 279.
The court may not “reweigh or re-evaluate the evidence” in the record below. Statev. Buggs, 995
S.W.2d at 105. Likewise, should thereviewingcourt find particular conflictsinthe tria testimony,
the court must resolve them in favor of thejury verdict or trial court judgment. Satev. Tuggle 639
S.W.2d at 914. All questionsinvolving the credibility of witnesses, theweight and valueto begiven
the evidence, and dl factual issues are resolved by the trier of fact, not the appellate courts. State
v. Morris, 24 S\W.3d 788, 795 (Tenn. 2000); Sate v. Pappas, 754 SW.2d 620, 623 (Tenn. Crim.
App. 1987).

The indictment in this cause alleges that on February 15, 1998, the Defendant and Darren
Brent Rollinsintentionally and with premeditation did kill Gary Jackson inviolation of Tenn. Code
Ann. 8 39-13-202. Thus, this indictment sets forth the essential elements necessary for a jury to
make a determination, based upon the evidence beyond areasonable doubt, that the Defendant did,
infact, commit first-degree murder. First-degree murder isthe premeditated and intentional killing
of another. Tenn. Code Ann. 8 39-13-202(a)(1). Asset forthin Tenn. Code Ann. § 39-13-202(d),
premeditation is defined as:

[A]n act done after the exercise of reflection and judgment. “Premeditation” means
that the intent to kill must have been formed prior to the act itself. It isnot necessary
that the purposeto kill pre-exist inthe mind of the accused for any definite period of
time. Themental state of the accused at thetimethe accused allegedly decided to kill
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must be carefully considered in order to determine whether the accused was
sufficiently free from excitement and passion as to be capable of premeditation.

A death caused by the intentional act of another is presumed to be second-degree murder.
Sate v. Brown, 836 S.W.2d at 543. Thus, the State must prove, beyond a reasonable doubt, the
elementsof premeditation in order to elevate the offense to first-degree murder. 1d. The elements
of premeditation are questionsfor the jury and may be inferred from the circumstances surrounding
the killing. State v. Gentry, 881 SW.2d 1, 3 (Tenn. Crim. App. 1993), perm. to appeal denied,
(Tenn. 1994). Although there are no strict standards governing what constitutes proof of
premeditation, several relevant circumstances are helpful in the inquiry, including: the use of a
deadly weapon upon an unarmed victim; the fact that the killing was particularly cruel; declarations
by the defendant of his intent to kill; and the making of preparations before the killing for the
purpose of concealing the crime. State v. Bland, No. 02C01-9412-CR-0028 (Tenn. Crim. App. at
Jackson, Mar. 27, 1996), reh’g denied, (Tenn. Crim. App. May 1, 1996); Sate v. Brown, 836
S.W.2d at 541-42. Additional factorsfromwhichthejury may infer premeditation include planning
activitiesby the Appellant prior to thekil ling, the Appellant’ s prior rel ationship with thevictim, and
the nature of thekilling. Id. (citing Satev. Bordis, No. 01C01-9305-CR-00157 (Tenn. Crim. App.
at Nashville, Feb. 24, 1995), perm. to appeal denied, (Tenn. July 10, 1995)(quoting 2W. LaFaveand
A. Scott, Jr., Substantive Criminal Law Sec. 7.7 (1986))); Sate v. Gentry, 881 SW.2d at 4-
5)(citations omitted).

In essence, the Defendant contends that the rapidity in the manner in which the murder was
carried out negates the concept of cool reflection, judgment and calmness without passion and
provocation. The State, on the other hand, asserts that the evidence is sufficient to support the
verdict by arguing “that the defendant had time to reflect upon and choose a course or action when
hefirst sprung to the defense of Rollins, and again when he brandished his hunting knife, and agan
each time before he struck thevictim ... .” The proof at trial showed that the victim, Rollins and
the Defendant all got into an argument over Defendant’ sfailureto pay for his share of the beer they
were consuming. After the victim shoved Rollins over the couch, the Defendant immediatdy
assaulted the victim with his knife handle. Although the State argues that the repeated blows were
evidence of premeditation, our supreme court has held that “the fact repeated blows were inflicted
upon the victim is not sufficient, by itself, to establish first-degree murder.” Sate v. Brown, 836
S.W.2d at 542. “Repeated blows can be delivered in the heat of passion, with no design or reflect.”
Id.

Becausethe trier of fad cannot speculate as to what was in the killer’s mind, the existence
of facts of premedtation must be determined from the Appellant’s conduct in light of the
surrounding circumstances. Statev. Wright, No. 01C01-9503-CC-00093 (Tenn. Crim. at Nashville,
Jan. 5, 1996). The State bears the burden of demonstrating some affirmativeevidence to support a
finding of premeditation. Brown, 836 SW.2d at 530. By all accounts, the proof in the record
reveals that the intent to assault was formed in passion, i.e., the Appellant reacted to the victim
striking Rollins immediately following a dispute over money for the purchase of beer. There was
no proof in the record that the A ppellant had formed adesign or intent to kill the victim prior to his
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assault. To the contrary, the assault proceeded to a conclusion without any intervening or
dispassionate reflection. It was only after the victim’s throat was dlit that the assault ended. In
Brown, our Supreme Court stated:

[1]t has been held severa times that the purpose need not be deliberated upon any
particular length of time - itis enough if it precede the act, but in all such casesthe
purpose must be cooly formed, and not in passion, or, if formed in passion, it must
be executed after the passion has had time to subside . . . [I]f the purpose to kill is
formed in passion . . . and executed without time for the passion to coal, it is not
murder in the first degree, but murder in the second degree.

Sate v. Brown, 836 S.W.2d at 539 (quoting Rader v. Sate, 73 Tenn. 610, 619-20 (1880)). Based
upon these facts, we conclude that there is insufficient evidence to support the jury’s findings of
premeditation. Accordingly, the Appellant’s conviction of first-degree murder cannot stand.

Again, once a homicide has been established, it is presumed to be second-degree murder.
Satev. Brown, 836 SW.2d at 543. Tennessee Code Annotated § 39-13-210 (1991) defines second-
degreemurder as, “aknowingkilling of another.” Clearly, under thefactsof thiscase, the Appellant
acted “knowingly” with an awareness that his repeated and forceful blows to the head and body of
the victim were reasonably certain to produce death. Tem. Code Ann. § 39-11-106(20). We
conclude that there is evidence to support “knowing” conduct, and, therefore, a second-degree
murder conviction.

CONCLUSION

For thereasons set forth above, wereversethe Appellant’ sconvictionfor first-degree murder
and modify the judgment of thetrial court to reflect his conviction of murder in the second-degree.
Accordingly, we remand this case to the trial court for entry of a judgment of conviction in
accordance with this opinion and for re-sentencing consistent with the principles of sentencing.

L. TERRY LAFFERTY, SENIOR JUDGE
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