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OPINION

On December 17, 1998, Kathy Wilkes-Myers and Mary Sexton, the vice-president and
president, respectively, of the Hickman County Humane Society, traveled to the residence of the
defendant, PatriciaAdkisson, to investigate an anonymous complaint regarding the caresheprovided
to her animals. Deputy Richard Warden of the Hickman County Sheriff's Department accompani ed
Ms. Wilkes-Myers and Ms. Sexton to the site. After viewing the property, Ms. Sexton and Officer
Warden left to obtain asearch warrant. Although Ms. Wilkes-Myers remained on the property, she
did not conduct any further investigation during the absenceof Ms. Sexton and the officer. Upon
their return and inreliance upon asearch warant, Ms. Sexton phatographed the defendant'sanimals
and their living areas. There were one hundred ninety-five animals, consisting mostly of avariety
of canine breeds. Asaresult of the search, nine dogs were removed from the property and taken to
aveterinary hospital.

Thenext morning, Ms. Wilkes-Myersand M s. Sexton returned to the property, accompanied
by asecond officer and the defendant's attorney. Upon their arrival, they discovered that amajority
of the animals had been moved to another location. Ms. Wilkes-Myers and Ms. Sexton removed
thosethat remained. Onadvice of counsd, the defendant eventually surrendered alarge number of
other dogs, which were purportedly those that had been moved during the night. A total of 253
anima swere evacuated from the def endant's property.

I

First, the defendant asserts that the trial court erred by denying her motion to suppress the
evidence gathered from the initial search of her property. At the heaing on the motion, the
defendant contended that the search was illegal because it was conducted without a warrant and
without her consent; she also argued, and the state conceded, that the search warrant was
inappropriatel yexecuted by membersof theHumane Soci ety rather than the Hickman County Sheriff
or a deputy. See Tenn. R. Crim. P. 41(c). At the conclusion of the hearing, the trial court
determined that because the search warrant was improperly executed, al of the evidence collected
pursuant thereto would be excluded. Thetrial court denied the motion, however, asit related to the
initial warrantless inspection:

| don't think that the state has carried[] . . . its burden of proving that there was a
willful and knowing consent to search her property given by Ms. Adkisson . . . .
[T]hen the issue becomes whether there was suffiaent state invol vement to resultin
a suppression of wha was seen by Ms. Sexton and Ms. Wilkes-Myers. ... And |
find that there was not.

The officer accompani ed thesetwo ladies to Ms. Adki sson's property, but it's
clear that hewasdoing that at their request. Hisonly participation, really, wasgving
some advice, and even that advice indicates that it was not his action, he told Ms.
Adkisson that he bdieved that theseladies had probable cause to believe that there



was cruelty to animals, and he probably was correct in that. But, still, what hetold
her indicated tha it was their action and not his.

* * *

So | don't think there was sufficient state action . . . until the time of the
search warrant, to result in the suppression of any evidence.

The defendant asserts that Ms. Wilkes-Myers and Ms. Sexton were acting "under color of
law." She contendsthat their violation of the Fourth Amendment of the United States Constitution
and Article I, Section 7 of the Tennessee Constitution must be attributed to the state. The stae
arguesthat Ms. Wilkes-Myers and Ms. Sexton were not state actors and, in the aternative, that the
defendant consented to their inspection of her property. On review, this court must uphold thetrial
court'sfindingsof fact unlessthe evidence preponderatesotherwise. Statev. Keith, 978 S.\W.2d 861,
864 (Tenn. 1998). Thiscourt'sreview of thetrial court'sapplication of thelaw to thefacts, however,
isde novo. Id.

Initid ly, the state argues that because the defendant failed to present the issue in amotion
for new trial, the ground iswaived. The state also asserts that the issue does not rise to the level of
plain error. Generdly, the failure to present an issue in amotion for new trial resultsin awaiver.
Rule 3(e) of the Tennessee Rules of Appellate Procedure providesthat for appeals”in all casestried
by ajury, noissue presented for review shall be predicated upon eror in the admission or exclusion
of evidence, jury instructi ons granted or refused, . . . or other ground upon which a new tria is
sought, unlessthe same was specifically stated in amotion for anew trial; otherwise such issueswill
be treated as waived." Whether properly assigned or not, however, this court may consider plain
error upon therecord under Rule 52(b) of the Tennessee Rulesof Criminal Procedure. Statev. Ogle,
666 S.W.2d 58 (Tenn. 1984).

Beforean error may be so recognized, it must be"plain” and must affect a"substantial right"
of the accused. The word "plain” is synonymous with "clear" or equivalently "obvious." United
Statesv. Olano, 507 U.S. 725, 732 (1993). Plain error isnot merely error that isconspicuous. Plain
error isespecially egregiouserror that strikesat thefairness, integrity, or public reputation of judicial
proceedings. See State v. Wooden, 658 S.W.2d 553, 559 (Tenn. Crim. App. 1983). In State v.
Adkisson, 899 S.W.2d 626, 639 (Tenn. Crim. App. 1994), this court defined "substantial right" as
aright of "fundamental proportionsin the indictment process, aright to the proof of every element
of the offenseand . . . constitutional in nature." In that case, this court established fivefactorsto be
applied in determining whether an error is plain:

(a) The record must clearly establish what occurred in the trial court;

(b) aclear and unequivocal rule of law must have been breached;

(c) asubstantid right of the accused must have been adversely affected;
(d) the accused [must not have waived] the issue for tactical reasons; and
(e) consideration of the error must be "necessary to do substantial justice.”
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Id. at 641-42. Our supreme court characterized the Adkisson test as a "clear and meaningful
standard" and emphasized that each of the five factors must be present before an error qualifies as
plain error. State v. Smith, 24 SW.3d 274, 282-83 (Tenn. 2000).

Here, the record clearly establishes that the defendant challenged the evidence in the trial
court, which determined that neither Articlel, Section 7 of the Tennessee Constitution nor the Fourth
Amendment to the United States Constitution was applicableto the search. Because, however, our
research suggests that Ms. Wilkes-Myers and Ms. Sexton fit within the definition of "state actor"
and, therefore, were subject to constitutional limitations, the trial court's ruling appears to have
breached a clear and unequivocal rule of law and adversely affedted a substantial right of the
defendant. Thereisno indication that the defendant waived theissue for tacticd reasons.! Findly,
it isour view that condderation of the suppression issue is"necessary to do substantial justice.”
Because al factors appear to be present, this court chooses to address the question as plain error.

Under Articlel, Section 7 of the Tennessee Constitution and the Fourth Amendment to the
United States Constitution, made applicable to the states by the Fourteenth Amendment, a
warrantless search or seizure is presumptively unreasonable and any evidence discovered thereby
issubject to suppression unlessoneof the narrowly defined exceptionsapplies. U.S. Const. amends.
IV, XIV; Tenn. Const. art. I, 8 7; Coolidge v. New Hampshire, 403 U.S. 443, 450 (1971); State v.
Bartram, 925 SW.2d 227, 229-30 (Tenn. 1996). Thereis, however, no constitutional protection
against unreasonablesearches and seizures by privateindividuals. Burdeauv. McDowell, 256 U.S.
465 (1921). Itisonly when anindividual acts asan agent of the state that a constitutional violation
may be utilized to preclude the admission of evidence. Coolidge, 403 U.S. at 487.

In Statev. Burroughs, our supreme court, citing United Statesv. Walther, 652 F.2d 789 (9th
Cir. 1981), recognized two factors as relevant to the determination of whether private conduct is
chargeable to the state in connection with an allegedly unreasonable search: (1) whether the
government hasknowledge of and acquiescesin the search; and (2) theintent of the party performing
the search. 926 S.W.2d 243, 246 (Tenn. 1996). Describing this two-pronged analysis as the
"l egitimateindependent motivation” test, our supreme court in Burroughs determined that aprivate
individual who had conducted a warrantless search of adormitory room was not astate agent. In
several of the federal cases cited with approval in Burroughs, it was held that solong asthe privae
party acts for a reason independent of the purpose of the date, there is no gate agency and, in
conseguence, no protection against unreasonall e searches and seizures.

By the application of the Burroughs test to these circumstances, it is our view that the
conduct of Ms. Wilkes-Myersand Ms. Sexton intheir initial search of the property is chargeable to
thestate. Inour view, Officer Warden of the Hickman County Sheri ff's Department, who clearly had

1AIthough the ground was notincluded in amotion for new trial, no motion for new trial wasfiled. Infact, the
record also demonstrates that the defendant did not file a timely notice of appeal. Counsel on appeal, who was not
involved in the trial, sought and received awaiver of the requirement. In granting the request, thiscourt found that the
appeal should be granted in the interest of justice. See Tenn. R. App. P. 4(a).
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knowledge of theinitial search, acquiesced in itsexecution by accompanying the two women tothe
property and lending the credibility and authority of law enforcement to the Humane Society. The
state argues that thedeputy was present in thisinstance merely to provide protedion to Ms. Wilkes-
Myers and Ms. Sexton. At the suppression hearing, Ms. Wilkes-Myers testified that Hickman
County Humane Soci ety representatives "always call adeputy sheriff to accompany [them] because
alot of times. . . isolated locations [areinvolved] and [they] just do that for [their] protection.” The
record reflects, however, that the deputy's involvement extended beyond providing security to Ms.
Wilkes-Myers and Ms. Sexton. Officer Warden testified that he attempted to calm the defendant
after Ms. Sexton advised her of the nature of theinvestigation. He then informedthe defendant tha,
in hisopinion, adead puppy they had observed near their vehicles supplied the necessary probable
cause for the issuance of a search warrant. When the defendant indicated that she would allow an
inspection of her property so long as photographs were not made, the officer called for back-up
assistance at the scene. After inspecting the property, Officer Warden assisted Ms. Sexton, as she
obtained asearch warrant, by signing anaffidavit in suppaort of itsissuance. Duringthisprocess, Ms.
Wilkes-Myers was left alone with the defendant and, by all appearances, she did not require any
protection from lav enforcement.

Application of the second factor yieldsthe sameresult. Itisour viewthat Ms. Wilkes-Myers
and Ms. Sexton were performing a law enforcement function at the time of their initial search. In
the words of Ms. Sexton, she and Ms. Wilkes-Myers, as representatives of the Hickman County
Humane Society, "were there due to an anonymous complaint of animals being in poor conditions
and deplorablehousingandfilthand. . . to substantiate that complaint.” Ms. Wilkes-Myerstestified
that the Humane Society "go[ es| by the State of Tennessee crueltylaws, that'swhat [the organi zation
tries] to enforce." Humane societies which are chartered by the state, such asthe Hickman County
Humane Society, are specifically vested with the power to arest and prosecute animal cruelty
offenders:

The agents of any society which isincorporated for the prevention o cruelty
to animals, upon being appointed thereto by the president of such society in any
county, may, within such county, make arrests, and bring before any court thereof
offenders found violating the provisions of this part with regard to non-livestock
animals.

Tenn. Code Ann. 8 39-14-210(a) (emphasis added). "While county humane societi es may engage
in certain activities that are not governmental in nature, the above statute[] demonstrate[s] that the
primary purpose of such organizaionsislaw enforcement . . .." Studer v. Seneca County Humane
Society, No. 13-99-59, 2000 WL 566738, at * 3 (Ohio Ct. App. May 4, 2000) (holding that humane
soci ety waspolitical subdivision of Ohiofor purposesof immunity statutes); see al so Putnam County
Humane Society v. Woodward, 740 So0.2d 1238, 1240 (Fla. Dist. Ct. App. 1999) (holding that Public
RecordsAct wasapplicableto humane soci ety because"[w] herethe[s]ociety ha[d] used itsstatutory
authority to investigate acts of animal abuse and . . . to seize animds, it ha[d] acted as an agent of
thestate"). Here, thereisnoindication that either Ms. Wilkes-Myersor Ms. Sexton had alegitimate




motivation to search the property independent of her affiliation with the Hickman County Humane
Society.

Having determined that Ms Wilkes-Mye's and Ms. Sexton qualified as state actors in
conducting the search, it is also our conclusion that the initial search of the property was
unreasonable. As the trial court also recognized, the state has failed to carry the burden of
establishing, by a preponderance of the evidence, that the search fell within one of the recognized
exceptionsto thewarrant requirement. See Coolidge, 403 U.S. at 454-55. Moreover, thetrial court,
having seen and heard the testimony of the witnesses and having reviewed the evidence firsthand,
determined that the defendant did not consent to the search. Thiscourt isobliged to upholdthetrial
court's findingsof fact unlesstheevidence preponderatesotherwise. Keith, 978 SW.2d at 864; State
V. McCrary, 45 SW.3d 36, 41 (Tenn. Crim. App. 2000). It doesnot do sointhiscase. Becausethe
initial search was unreasonable and the defendant did not consent thereto, the evidence which led
to each of the convictions must be suppressed.

[l
Next, the defendant argues that the evidence, even if it had been properly admitted, was
insufficient to support her convictions. She contends that there is no evidence of the appropriate
standard of care and no proof that any deviation from that standard caused or contributed to the
conditions of the animals for which the state obtained convictions.

On appedl, of course, the stateisentitled to the strongest | egitimate view of the evidence and
all reasonable inferenceswhich might be drawn therefrom. Statev. Cabbage, 571 S.W.2d 832, 835
(Tenn. 1978). The credibility of the witnesses, the weight to be given their testimony, and the
reconciliation of conflictsin the proof are matters entrusted to the jury asthetrier of fact. Byrgev.
State, 575 S.W.2d 292, 295 (Tenn. Crim. App. 1978). When the sufficiency of the evidenceis
challenged, therelevant questioniswhether, after reviewingthe evidenceinthelight most favorable
to the state, any rational trier of fact could havefound the essentid elements of the crimebeyond a
reasonabledoubt. Tenn. R. App. P. 13(e); State v. Williams 657 S.W.2d 405, 410 (Tenn. 1983).
Questions concerning thecredibility of the witnesses, the weight and value of the evidence, aswell
asall factual issuesraised by the evidence areresolved by thetrier of fad. Liakasv. State 199 Tenn.
298, 286 S\W.2d 856, 859 (1956). Because a verdict of guilt against a defendant removes the
presumption of innocence and rai ses a presumption of guilt, the convicted criminal defendant bears
the burden of showing that the evidencewas legally insufficient to sustain aguilty verdict. Statev.
Evans, 838 S.W.2d 185, 191 (Tenn. 1992).

Animal cruelty is committed when aperson intentiondly or knowingly

(2) [t]ortures, maims or grossly overworks an animal;

(2) [f]ails unreasonably to provide necessary food, water, care or shelter for
an animal in the person's custody;

(3) [a@ bandons unreasonably an animal in the person's custody;



(4) [t]ransports or confines an animal in a cruel manner; or

(5) [i]nflictsburns, cuts, lacerations, or other injuriesor pain, by any method,
including blistering compounds, to the legs or hooves of horses in order to make
them sore for any purpose including, but not limited to, competition in horse shows
and similar events

Tenn. Code Ann. § 39-14-202(a).

Here, thejury convicted the defendant on counts4, 11, and 26 of theindictment. Countsfour
and 26 charged the defendant with cruelty by unreasonablefailure"to provide necessary food, water,
careor shelter" to afemale Chihuahuaand afemale Maltese, respectively. At trial, Cindy Wasden,
aHickman County Human Society member, testified that she took possession of the Chihuahua on
December 21. When she removed the animal from the two-by-four-foot cageinwhich it wasbeing
transported with 14 to 16 other dogs, she discovered that its back |egswere paral yzed. She noted
that the dog was thin and covered with sores. 1t was euthanized at a veterinarian's recommendation.
With regard to the Maltese, Ms. Wasden testified that the dog was thin, toothless, covered in mud
and feces, and had an obvious cough. The Maltese was also euthanized. The defendant does not
deny that the dogs were in her custody and care. On these facts, ajury could have properly found
that the defendant failed to providethe necessary carefor theChihuahua. Eventhough the defendant
was not shown to have caused the dog's paralysis, the dog had anumber of untreated open sores on
its body. A jury could also have properly found that the Maltese, which was living in its own
excrement and obviously ill, was not provided proper care or shelter.

Count 11 of the indictment charged the defendant with animal cruelty by the "torture and
maim[ing]" of afemaletoy fox terrier. Ms. Wasden testified that when sheremoved theterrier from
its cage, she obsaved that it was unable to stand. One of the dog's front legs was twisted and its
back leg was mangled and bleeding. Additionally, there was blood and pus coming from the
animal's rectum. Ultimately, the terrier was also euthanized. For purposes of animal offenses,
"torture" is defined as "every act, omission, or neglect whereby unreasonable physicd pain,
suffering, or death is caused or permitted.” Tenn. Code Ann. 8 39-14-201(4). While there was no
evidence of what caused the terrier's injuries, it was within the jury's province to infer from the
circumstances that the defendant's neglect of those injuries resulted in unreasonable pain and
suffering to the terrier. In summary, had there been a valid search, the evidence would have been
sufficient to support each of the three convictions.

[l
The defendant next assertsthat thetrial court erred by imposing the maximum term for each
conviction, ordering consecutive sentences, and prohibiting her fromowning caged animalsfor five
years.

In misdemeanor sentencing, trial courts are required to provide the defendant with a

reasonabl e opportunity to be heard as to the length and manner of the sentence. Tenn. Code Ann.
§ 40-35-302(a). The sentence must be specific and consistent with the purposes of the Criminal
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Sentencing Reform Act of 1989. Tenn. Code Ann. § 40-35-302(a). Not greater than 75 percent of
the sentence should be fixed for service by amisdemeanor offender; however, a DUI offender may
be required to serve thefull one hundred percent of his sentence. Tenn. Code Ann. § 40-35-302(d);
Pamer v. State, 902 SW.2d 391, 393-94 (Tenn. 1995). In determining the percentage of the
sentence to be served, the court must consider enhancement and mitigating factors as well as the
legidative purposes and principles related to sentencing. Tenn. Code Ann. 8§ 40-35-302(d).

Upon serviceof therequired percentage of thesentence, the administrative agency governing
the rehabilitative program determines which among the lawful programs available is appropriate.
Id. Thetria court retains the authority to place the defendant on probation either immediately or
after a term of periodic or continuous confinement. Tenn. Code Ann. 8§ 40-35-302(e). The
legislature has encouraged courts to consider public or private agencies for probation supervision
prior to directing supervision by the Department of Correction. Tenn. Code Ann. § 40-35-302(f).
The statutory scheme is designed to provide the trial court with continuing jurisdiction in the
misdemeanor case and a wide latitude of flexibility. The misdemeanant, unlike the felon, is not
entitled to the presumption of a minimum sentence. State v. Creasy, 885 S.W.2d 829, 832 (Tenn.
Crim. App. 1994). Appellate review of misdemeanor sentencing isde novo with a presumption of
correctness. See State v. Troutman, 979 SW.2d 271 (Tenn. 1998).

Here, thetrial court observed that the " sentence imposed should be the | east severe measure
necessary to achieve the purposes for which the sentence isimposed.” Tenn. Code Ann. § 40-35-
103(4). Inaneffort to protect any animalsin thedefendant's custody, thetrial court ruled asfdlows:

| do think that sheisguilty of animal crueltyinthese counts. . .. | alsothink
that sheat |east knowingly treated theanimalscrudly in that sheknew that shewasn't
able to take care of them and kept having puppies and it got out of hand. But she
knew that and, of course, knowingly is part of this criminal statute. And she was
making a living at that, so | think consecautive sentencing is appropriate. | will
sentence her to eleven months and twenty-nine days in the Hickman County
Workhousein each case and fine her in the amount of onethousand dollars. Those
sentences to run consecutively one with another.

I will suspend the sentences and place her on eleven months and twenty-nine
days probation in each case and order that asacondition of probation. . . for aperiod
of five years that she have no dogs or any animals that are ordinarily kept in cages
unlessshe gives awritten consent to the Hickman County Humane Society to search
her premises outside the actual residence where she lives at any time, and then she
allowsthem to doit.

Animal cruelty, a Class A misdemeanor, is punishable by "not greater than eleven (11)
months twenty-nine days or a fine not to exceed two thousand five hundred dollars ($2,500), or
both.” Tenn. Code Ann. 88 39-14-202(f); 40-35-112(e)(1). Upon conviction, the defense agreed to
proceed to sentencing without a presentence report or a separate sentencing hearing. When invited
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to be heard ontheissue, defense counsel stated that " everything that [ he] would tell the[c]ourt came
out on direct examination.” In this gopeal, the defendant does not argue the application of any
particular mitigating factors. Rather, she arguesthat "[iJmposition of the most sever[€] sentence.
..issimply not justified inthiscase.” Asindicated, however, thereis no presumptive minimum in
misdemeanor sentencing. Moreover, it isour view that the sentences of 11 months, 29 days, would
have been warranted by the circumstances of the offenses. The evidence, photographs and
otherwise, established that the defendant, acommercial dog breeder, maintained over 250 animals
in poor conditions. By all appearances, their level of care was pitiful. After the Hickman County
Humane Society discovered the improprieties, the defendant hid the majority of the dogs. Even
though there were only three convictions the state clearly established severe neglect. See Statev.
Winfield, 23 SW.3d 279, 283 (Tenn. 2000) (holding that sentencing court may consider facts
underlying an offense for which the defendant has been acquitted where the facts have been
established by a preponderance of the evidence). Tha the trial court suspended all three of the
defendant's sentences and ordered total probation exhibited leniency. Had the convictions been
upheld, it would be our determination that the lengths of the sentences were warranted.

Thedefendant al so questionsthe propriety of consecutive sentencing. Prior to the enactment
of the Criminal Sentencing Reform Act of 1989, the limited classifications for the imposition of
consecutive sentenceswere set out in Gray v. State, 538 S.W.2d 391, 393 (Tenn. 1976). Inthat case
our supreme court ruled that aggravating circumstances must bepresent before placement in any one
of theclassifications. Later, inStatev. Taylor, 739 SW.2d 227 (Tenn. 1987), the court established
an additional category for those defendants convicted of two or more statutory offenses involving
sexual abuse of minors. There were, however, additional words of caution:

[ C]onsecutive sentences should not routinely beimposed. . . and . . . the aggregate
maximum of consecutive terms must be reasonably related to the severity of the
offenses involved.

1d. at 230. The Sentencing Commission Comments adopted the cautionary language. Tenn. Code
Ann. 840-35-115, Sentencing Commission Comments. The1989 Actis, in essence, thecodification
of the holdings in Gray and Taylor; consecutive sentences may be imposed in the discretion of the
trial court only upon a determination that one or moreof the following criteria exist:

(1) The defendant is a professiona criminal who has knowingly devoted
[himself] to criminal acts as amajor source of livelihood,;

(2) The defendant is an offender whose record of criminal adivity is
extensive;

(3) The defendant is a dangerous mentally abnormd person so declared by
a competent psychiatrist who concludes as a result of an investigation prior to

The first four criteriaarefound in Gray. A fifth category in Gray, based on a specific number of prior felony
convictions, may enhance the sentence range but is no longer a listed criterion. See Tenn. Code Ann. § 40-35-115,
Sentencing Commission Comments.
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sentencing that the defendant's criminal conduct has been char acteri zed by a pattern
of repetitive or compulsive behavior with heedless indifference to consequences,

(4) Thedefendant isa dangerous offender whose behavior indicates little or
no regard for human life, and no hesitation about committing a crime in which the
risk to human lifeishigh;

(5) The defendant is convicted of two (2) or more statutory offenses
involving sexual abuse of a minor with consideration of the aggravating
circumstances arising from the relationship between the defendant and victim or
victims, the time span of defendant’s undetected sexual activity, the nature and scope
of the sexual acts and the extent of the residual, physical and mental damage to the
victim or victims,

(6) Thedefendant issentenced for an offense committed while on probation;

(7) Thedefendant is sentenced for criminal contempt.

Tenn. Code Ann. § 40-35-115(b).

Thelength of the sentence, when consecutivein nature, must be "justly deserved in relation
to the seriousness of the offense,” Tenn. Code Ann. § 40-35-102(1), and "no greater than that
deserved" under the circumstances, Tenn. Code Ann. 8§ 40-35-103(2); State v. Lane, 3 S.\W.3d 456
(Tenn. 1999).

Here, the trial court ordered consecutive sentencing because the defendant "was making a
living" asacommercial breeder notwithstanding her failureto properly carefor the large number of
animalsin her possession. Assuch, thetrial court apparently relied upon Tennessee Code Annotated
section 40-35-115(b)(1), that the defendant is a professional criminal who has knowingly devoted
her life to crimina acts as a magjor source of livelihood. In our view, howeve, that factor is
inapplicable. Although the defendant committed criminal acts in connection with her livelihood,
breeding and selling dogs, the business, properly operated, isnot inherently criminal. Thereareno
other applicable criteria that would support consecutive sentencing.

Finaly, the defendant complains that the trial court erred by prohibiting her from keeping
caged animals for a period of five years. Such a requirement would have been an appropriate
condition for the full term of the defendant's probation. See Tenn. Code Ann. § 40-35-303(d)(9).
Tria courts, however, may only suspend a sentence "for aperiod of time. . . up to and including the
statutory maximum time for the class of the conviction offense." Tenn. Code Ann. § 40-35-303(c).
The state concedes error by thetrial court in extendingthetermtofiveyears. Thiscourt must agree.
No conditions of probation, such as the prohibition against dog ownership, could have extended
beyond the term of the sentence.

v
As her final issue, the defendant argues that the trial court erred by revoking her probation
because her sentence was automatically stayed pending the outcome of her appeal. See State v.
Lyons 29 S.W.3d 48 (Tenn. Crim. App. 2000). Citing Statev. Conner, 919 SW.2d 48 (Tenn.Crim.
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App. 1995), the state respondsthat atrial court always retainsjurisdiction over a probationer, even
when the sentence is not in effect.

Thejurisdiction of this court "attaches upon the filing of the notice of appeal and, therefore,
the trial court loses jurisdiction.” State v. Pendergrass, 937 S.W.2d 834, 837 (Tenn. 1996); see
also Statev. Peak, 823 SW.2d 228, 229 (Tenn. Crim. App. 1991). Although the defendant filed her
notice of apped nearly two months late, thiscourt granted the defendant's motion to waive timely
filing on May 24, 2000, concluding that the notice wasconsidered timelyfiled asof May 8. At that
time, almost two months before the filing of the probation revocation warrant on July 8, 2000, the
trial court lost jurisdiction.

Inour view, Statev. Conner isdistinguishablefrom thiscase. In Conner, the defendant pled
guilty to driving under the influence, fourth offense, and driving on arevoked license. He received
an effective sentence of 11 months, 29 days, with all but 150 days suspended. The sentence was
orderedto be served consecutively toaprior felony sentence. Later, thedistrict attorney general filed
apetition to revoke probation, asserting that the defendant had failed to return from afurlough and
had aso received another driving under the influence conviction. The defendant argued, among
other things, that the trial court was without authority to revoke his probation because his sentence
had not actually commenced. Thiscourt disagreed, holding that atrial court may revokeaterm of
probation based on actscommitted after sentencing, but beforethe commencement of aprobationary
term. 1d. at 51. Thereisonecritical procedural difference betweenConner and thiscase: At thetime
of the revocation petition in Conner, no notice of appeal had been filed and the judgment had
becomefinal. Here, of course, anotice of appea had beenfiled and thetrial court'sjurisdiction had
ended prior to the July 8 probation revocation warrant.

Our conclusion does not turn on the fact that the sentence of the defendant was stayed
pending her appeal. Rather, it isamatter of jurisdiction. The state argues that such a holding will
give probationers "carte blanche to violate the law during a period when the sentenceis not in
effect.” The hands of a trial court, however, are not tied under these circumstances. Under
Tennessee Code Annotated section 40-35-311(a) and the rule in Conner, a trial court could
appropriately consider aprobation revocation warrant based on acriminal offensecommitted during
appeal after completion of the appeal and return of jurisdiction to the trial court.

Becausetheevidenceresulting fromtheinitial search of thedefendant's property should have
been suppressed, the convictions are reversed and the cause remanded to the trial court.

GARY R. WADE, PRESIDING JUDGE
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