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OPINION

At the time of these offenses, the Defendant was the Sheriff of Pickett County.? He had
devel oped asexual relationship with the co-defendant, Peggy Dde. Dalehad befriended thefifteen
year old victim, C.W.® C.W. had obtained permission from her mother to spend the night with Dale.
Dale decided to drive to Pickett County to visit the Defendant. The Defendant was sitting in his

see Tenn. Code Ann. § 39-13-506(c).
2The Defendant subsequently resigned this office.

3It is the policy of this Court to identify minor victims of sex offenses by their initials.



patrol car on the side of the road when Dale and C.W. drove by. The Defendant was on duty,
wearing his uniform and gun. The Defendant pulled Dale over, flashing his blue lights. He told
them to meet him in the parking lot of the Durango, a closed bar.

The threesome met in the parking lot and Dale introduced C.W. to the Defendant. The
Defendant asked C.W. how old she was, and C.W. replied that she was eighteen. The Defendant
asked to see some identification, and C.W. explained that she did not have any with her. The
Defendant asked for C.W.’ shirth date, and she provided onewhich, had it been accurate, would have
made her eighteen. The Defendant was thirty-eight years old at the time.

Dale approached the Defendant and initiated sexual relations. The Defendant then had sex
with the victim, who cooperated. After approximately forty-five minutes, this scenario replayed
itself. Dale and the victim then left.

C.W.’s mother testified that C.W. was mentally retarded and took medication for a bipolar
disorder. She testified that her daughter required extensive counseling after the rapes and was
diagnosed with post-traumatic stress syndrome. She testified that her daughter’ slife was “ruined”
by the crimes?

Whether the sentences were to be concurrent or consecutive was | €t to the discretion of the
trial judge. After asentencing hearing, thetrial court ordered the Defendant’ s sentencesto be served
consecutively for an effective sentence of d@ght years, suspended upon the service of thirty days. In
ordering consecutive sentences, the trial court relied on the statutory provision which provides for
consecutive sentencing where a defendant “is convicted of two (2) or more statutory offenses
involving sexual abuse of aminor with consideration of the aggravating circumstances arising from
the relationship between the defendant and victim . . . , the time span of defendant’s undetected
sexual activity, the nature and scope of the sexual acts and the extent of the residual, physical and
mental damage to the victim.” Tenn. Code Ann. § 40-35-115(b)(5). Thetrial court found that the
Defendant was in a position of public trust, that the victim “went through a very traumatic period
of seven days” before she was ableto tell anyone what had happened, that the crimes constituted “a
literal sexual escapade out there on the side of the road in aparking lot with ayoung girl,” and that
the victim “suffered residual, mental damage.” The Defendant now contends that the trial court
erred in ordering his sentences to run consecutively.

When an accused challengesthelength, range, or manner of service of asentence, this Court
has a duty to conduct ade novo review of the sentence with a presumption that the determinations
made by the trial court are correct. Tenn. Code Ann. 8§ 40-35-401(d). This presumption is
“conditioned upon the affirmative showing intherecordthat thetrial court considered the sentencing
principles and all relevant facts and circumstances.” State v. Ashby, 823 SW.2d 166, 169 (Tenn.

4The only proof of the crimes before thisCourt is contained in a transcript of the preliminary hearing. That
proof supports only two countsof statutory rape. However, at the sentencing hearing, the trial court stated that, when
it took the Defendant’ sqguilty pleas, “there was a specific, factual bass for all four pleas as to each defendant.”
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1991). The burden is upon the appealing perty to show that the sentence isimproper. See Tenn.
Code Ann. § 40-35-401, Sentencing Commission Comments.

When conducting ade novo review of asentence, this Court must consider: (a) the evidence,
if any, received at the trial and sentencing hearing; (b) the presentence report; (c) the principles of
sentencing and arguments as to sentencing alternatives; (d) the nature and characteristics of the
criminal conduct involved; (e) any statutory mitigaing or enhancement factors; (f) any statement
made by the defendant regarding sentenang; and (g) the potential or lack of potential for
rehabilitation or treatment. See State v. Brewer, 875 S.\W.2d 298, 302 (Tenn. Crim. App. 1993);
State v. Thomas, 755 S.W.2d 838, 844 (Tenn. Crim. App. 1988); Tenn. Code Ann. 88 40-35-102,
-103, -210.

If our review reflectsthat thetrial court followed the statutory sentencing procedure, that the
court imposed a lawful sentence after having given due consideration and proper weight to the
factorsand principles set out under the sentencing law, and that the trial court’ s findings of fact are
adequately supported by the record, then we may not modify the sentence even if wewould have
preferred adifferent result. Statev. Pike, 978 S.W.2d 904, 926-27 (Tenn. 1998); Statev. Fletcher,
805 S\W.2d 785, 789 (Tenn. Crim. App. 1991).

The record supports the trial court’s finding that the Defendant is subject to consecutive
sentences because of his sexual abuse of the minor victim. The relationship between the Defendant
and the victim left the victim feeling, by her own testimony, powerless to resist.> She wasin a
deserted parking lot late at night with a man she had never met before and who was a law
enforcement officer. The Defendant was wearing his uniform and his gun when he met CW. The
Defendant was thirty-eight years old at the time; C.W. was fifteen. The proof at the sentencing
hearing established that C.W. was mentally retarded and taking medication. Although thetime span
of the Defendant’ sundetected sexual activity wasrelatively brief, the proof supportsthetrial court’s
finding that C.W. suffered distressfor aweek before shewas ableto tell anyone what had occurred.
The nature and scope of the sexual acts were egregious. while on duty, the County Sheriff was
engaging in sexua intercourse with a minor as she leaned up against his patrol car in a deserted
parkinglot. Finally, the proof established that thevictim suff ered signifi cant residua mental damage
from the rapes. Her mother testified that she had been hospitalized with post-traumatic stress
syndrome, that she was required to become a homebound student, that she required extensive
counseling, and that she had becometerrified of policeofficers. Thetrial court did not err infinding
the Defendant eligible for consecutive sentences under the statutory criteria.

We dso find that the aggregate eight year term of the consecutive sentences is “justly
deservedinrelation to the seriousness of the offense[s]” and is* no greater than that deserved for the
offense[s| committed.” Tenn. Code Ann. 8840-35-102(1), -103(2); seea soStatev. Lane, 3 S.W.3d
456, 460 (Tenn. 1999). Thetrial court found at the sentencing hearing that the proof established “a

5C.W. testified that she “didn’t want to have sex. . . . But . . . it was just like if [shg didn’t [she] thought
[she’d] bein trouble, or [she] thought that [she] would have the police called on [her] if . . . [she] would tell.”

-3



confederacy that led to a sexual escapade . . . in Pickett County, involving a 15 yea old. That's
pretty serious. Especidly when you havethe chief law enforcement officer . . . doing things like
that.” Weagree. TheDefendant’ sconduct with thevictim wasreprehensible, and an eight year term
of probation iscertainly no more than the Defendant justly deserves. The Defendant’s complaint
about his consecutive sentences iswithout merit.

The Defendant also contends that thetrial court should have granted hisrequest for judicial
diversion. The sentencing option commonly known asjudicial diversionis codified at Tennessee
Code Annotated section 40-35-313. A defendant iseligiblefor judicial diversionif heor she(a) “is
found guilty or pleads guiltyto...aClassC, D or E felony,” (b) has not previously been convicted
of afelony, and (c) consents to the deferment of proceedings and placement on probation “for a
period of time . . . not more than the period of the maximum sentence of the felony with which the
person ischarged.” Tenn. Code Ann. 8§ 40-35-313(a)(1)(A). However,

[t]he fact that an accused meets these prerequisites does not entitle the acaused to

judicial diversion asamatter of right. The statute statesthat atrial court “may” grant

judicial diversion in appropriate cases . .. . Thus, whether an accused should be
grantedjudicial diversionisaquestion whichaddressesitselfto the sound discretion

of thetria court.

State v. Bonestel, 871 SW.2d 163, 168 (Tenn. Crim. App. 1993), overruled on other grounds by
State v. Hooper, 29 SW.3d 1, 9 (Tenn. 2000).

Tennessee courts have recognized the similarities between judicial diversion and pretrial
diversion and, thus, have drawn heavily from the case law governing pretrial diversionto analyze
casesinvolving judicial diversion. For instance, in determining whether to grant pretrial diversion,
adistrict attorney general should consider thedefendant’ scriminal record, socia history, mental and
physical condition, attitude, behavior since arrest, emotional stability, current drug usage, past
employment, home environment, marital stability, family responsibility, general reputation, and
amenability to correction; as well as the circumstances of the offense, the deterrent effedt of
punishment upon other criminal activity, and thelikelihood that pretrial diversionwill servetheends
of justice and best interests of both the public and the defendant. See State v. Washington, 866
S.W.2d 950, 951 (Tenn. 1993).

A tria court should consider generally the same factors when deciding whether to grant
judicial diversion. See Bonestel, 871 SW.2d at 168; State v. Hammersley, 650 S.W.2d 352, 355
(Tenn. 1983); State v. Anderson, 857 SW.2d 571, 572-73 (Tenn. Crim. App. 1992). If, after
assessing al relevant fadors, the trial cout chooses to deny judiaal diversion, the court must
articulate on the record both the specific reasons supporting the denial and why those factors
applicableto thedenia of diversion outweigh the other factorsfor consideration. See Bonestel, 871
S.W.2d at 168.

Inreviewing thedecision of atrial court togrant or deny judicial diversion, this Court applies
“the same level of review as that which is applicable to areview of the district attorney genera’s
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actionindenying pre-trial diversion.” Statev. George, 830 S.\W.2d 79, 80 (Temn. Crim. App. 1992);
see also Anderson, 857 SW.2d at 572. In other words, thisCourt reviews therecord to determine
whether the trial court abused its discretion. See Bonestel, 871 SW.2d at 168; Anderson, 857
SW.2dat 572. Tofind an abuseof discretion, we must determinethat no substantial evidenceexists
to support the ruling of thetrial court. See Bonestel, 871 SW.2d at 168; Anderson, 857 SW.2d at
572.

Inthiscase, thetria court’s findings with regard to the Defendant’ s application for judicial
diversion were brief but tothe point. Thetrial court stated that it “incorporate]d] by reference that
which [it had] said with regard to the multiple convictionsinthiscase. Thiscaseisfar too serious.
It would diminish and demean the severity of theseoffenses. . . to grant thejudicial dversioninthis
case, accordingly, [judicial diversionis] den[ied].”

The Defendant presented no testimony at the sentencing hearing, nor has this Court been
provided with the exhibits which the Defendant made to the sentendng hearing in support of his
application for judicia diversion.® The only evidence before this Court is contained in the
Defendant’s motion for judicial diversion (which simply sets out his eligibility) and in his
presentencereport. That document revealstha the Defendant isdivorced; hastwo children; hasno
prior criminal record; is in good health and does not suffer from substance abuse problams,
compl eted the seventh grade; is employed as a service manager at the family businesswhere hewas
employed prior to his election as sheriff; claimsto have the support of hisfamily; and isremorseful
for hisactions.

While we agree with the Defendant that these personal attributes might support a grant of
judicia diversion in another case, we also find that substantial evidence in the record supports the
trial court’sdenia of samein thiscase. The circumstances of these offenses were egregious. The
Defendant’ ssentenceappeasrelatively lenient, yet hisconduct was of thetypewhichjustifiespublic
outrage at the conduct of public officials. Thegrant of judicial diversionwould certainly haveserved
to further demean the seriousness of the Defendant’ scriminal conduct, and, in this Court’ sopinion,
would not serve the ends of justice or the best interests of the public. While the trial court could
have made more thorough findings with respect to its denial of the Defendant’s application for
judicial diversion, we hold that thetrial court did not abuseitsdiscretioninitsruling. Thisissueis,
therefore, without merit.

The judgment of thetrial court is affirmed.

6We note that when necessary parts of the record are not included on appeal, we must presume that the trial
court’sruling was correct. See State v. Oody, 823 S.W.2d 554, 559 (Tenn. Crim. App. 1991).
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