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OPINION

The Defendant, Marvin W. Hill, Jr., was indicted in August 1996 by the Blount County
Grand Jury for possession of marijuanaand evading arrest, Class A misdemeanor offenses. In July
1999, the Defendant pled guiltyto both offensesand received concurrent sentences of el even months
and twenty-nine dayswith immediate supervised probation. In December 1999, the Blount County
Grand Jury indicted the Defendant for assault and aggravated criminal trespass, aso Class A
misdemeanor offenses. Whilethese chargeswere pending disposition, awarrant wasissued alleging
that the Defendant was in violation of his probation on the first two cases. In March 2000, the
Defendant entered guilty pleasto the assault and aggravated criminal trespass charges, with thetrial
court to determine the appropriate sentence at a sentencing hearing. Thedisposition of the pending
warrant for violation of probation in the first two cases was also set for the same date.

At the sentencing hearing, the court heard the testimony of the victim of the assault and
aggravated criminal trespass charges, aswell asthe testimony of the Defendant. The court ordered
that the Defendant’ s probation inthe first two cases be revoked and that he be required to serve the
original sentences of eleven months and twenty-nine days. Thetrial court sentenced the Defendant
to eleven months, twenty-ninedays incarceration for the assault charge and eleven months, twenty-
nine daysfor the aggravated criminal trepass charge. The assault and aggravated criminal trespass
sentences were ordered to be served concurrently with each other, but consecutivelyto thefirst two
sentences. Thetria courtimposed aseventy-five percent “minimumserviceprior torelease” for the
assault and aggravated crimind trespass charges.

ANALYSIS

On appeal, the Defendant concedesthat thetrial court didnot abuseitsdiscretioninrevoking
the Defendant’ s probation, but arguesthat thetrial courtimproperly ordered the Defendant to serve
his sentences in the county jail rather than on probation. More specifically, the Defendant argues
that there is nothing in the record to indicate that the trial court considered the principles of
sentencing or any enhancement or mitigating factors before sentencing the Defendant to the county
jail.

Our analysis begins with well-settled principles that govern our review of a sentence
determinationimposed under the Criminal Sentencing Reform Act of 1989. In makingitssentencing
determination, the tria court, at the conclusion of the sentencing heari ng, determi nes the range of
sentence and then determines the specific sentence and the propriety of sentencing alternatives by
considering (1) the evidence if any, received at the trial and the sentencing hearing, (2) the
presentence report, (3) the principles of sentencing and arguments as to sentencing alternatives, (4)
thenature and characteristics of the criminal conduct involved, (5) evidenceand information offered
by the parties on the enhancement and mitigating factors, (6) any statements the defendant wishes
to make in the defendant's behalf about sentencing, and (7) the potential for rehabilitation or
treatment. Tenn. Code Ann. 88 40-35-210(a), (b), -103(5); State v. Williams, 920 S.W.2d 247, 258
(Tenn. Crim. App. 1995).




In misdemeanor sentencing, aseparate sentencing hearing isnot mandatory, but thetrial court
isrequired to alow the parties a reasonabl e opportunity to be heard on the question of the length of
the sentence and the manner in which it isto be served. Tenn. Code Ann. § 40-35-302(a). Inthis
case, thetrial court did so. Further, the sentence imposed must be specific and consistent with the
purposes and principles of the Criminal Sentencing Reform Act of 1989. 1d. § 40-35-302(b). A
percentage of not greater than seventy-five percent of the sentence should befixed for service, after
which the Defendant becomes eligible for “work release, furlough, trusty status and related
rehabilitative programs.” 1d. § 40-35-302(d).

The misdemeanant, unlike the felon, is not entitled to the presumption of a minimum
sentence. Statev. Creasy, 885 S.W.2d 829, 832 (Tenn. Crim. App. 1994). However, indetermining
the percentage of the sentence to be served in actual confinement, the court must consider
enhancement and mitigating factors as well as the purposes and principles of the Crimina
Sentencing Reform Act of 1989, and the court should not impose such percentagesarbitrarily. Tenn.
Code Ann. § 40-35-302(d).

When acriminal defendant challengesthe length, range, or manner of service of a sentence,
the reviewing court must conduct a de novo review of the sentence with a presumption that the
determinations made by the trial court are correct. 1d. 8 40-35-401(d). The Tennessee Supreme
Court hasheld that in misdemeanor sentencing atrial court isnot required to place specific findings
on the record. State v. Troutman, 979 S.W.2d 271, 274 (Tenn. 1998). A trial court need only
consider the principlesof sentencing and enhancement and mitigating factorsin order to complywith
the legislative mandates of the misdemeanor sentencing statute. 1d. at 274. Because this case
involves misdemeanor sentencing rather thanfelony sentencing, alack of findings by thetrial court
isno basis for holding the trial court in error. State v. Russell, 10 S.W.3d 270, 278 (Tenn. Crim.
App. 1999). Additionally, although the trial cout did not make findings relative to specific
enhancement and mitigating factors, the presumption of correctnessneverthel essappliesinthiscase.
Tenn. Code Ann. § 40-35-401(d).

After a careful review, we conclude that the sentences imposed by the trial court are
supported by the appropriate principles of sentencing, enhancement factors, and the mitigating
factors proposed by the Defendant. The Defendant has an extensive criminal history involving
numerous convictions. See id. § 40-35-114(1). The convictions indude both felonies and
misdemeanors. Therecord al soindicatesthat theDefendant has aprevious history of unwillingness
to comply with the conditions of a sentence involving release in the community. Seeid. 8 40-35-
114(8). Thus, the record supports the application of two enhancement factors.

Asfor mitigating factors, the Defendant alleges that he was suffering a “flashback” during
the assault and the aggravated criminal trespass, and therefore, the offenses were committed under
such unusual circumstances that it is unlikely that a substantial intent to violate the law motivated
hisconduct. Seeid. § 40-35-113(11). However, this mitigating factor isfar outweighed by thetwo
previously stated enhancement factors. Likewise, we are not persuaded that the jail time already



served by the Defendant on these charges, or to be served on unrelated federal charges, is an
appropriate mitigating factor.

The Defendant has the burden of establishing suitability for total probation. Statev. Boggs,
932S.W.2d 467,477 (Tenn. Crim. App. 1996). A defendant seeking full probation bearsthe burden
on appeal of showing the sentence imposed is improper and that full probaion will be in the best
interest of the defendant and the public. State v. Baker, 966 S.W.2d 429, 434 (Tenn. Crim. App.
1997). Further, the burden is upon the defendant to demonstrate the impropriety of his sentence.
State v. Grigshy, 957 S.W.2d 541, 544 (Tenn. Crim. App. 1997).

Sentences of confinement are justified in this case for several reasons. First, confinement
IS necessary to protect sodety from this Defendant who has a long history of criminal conduct.
Tenn. Code Ann. 8§ 40-35-103(1)(A). Next, the record indicates that measures |ess restrictive than
confinement have frequently and recently been applied unsuccessfully to the Defendant. Seeid. §
40-35-103(1)(C). With regard to the Defendant’ s suitability for full probation, it is appropriate to
consider the circumstances of the offense the Defendant’s potential or lack of potentid for
rehabilitation, whether full probetion will unduly depreciate the seriousness of the offense, and
whether a sentence other than full probation would provide an effective deterrent to otherslikely to
commitsimilar crimes. See Statev. Parker, 932 S.W.2d 945, 958 (Tenn. 1996). Denia of probation
may be based solely upon the circumstances of the offense when they are of such a nature asto
outweigh all other factorsfavoring probation. Statev. Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim.
App. 1991).

Inthiscase, thevidimwastaking angp on her couch inher apartment when shewas attacked
andterrorized by the Defendant. The 911 tape exhibited at the sentendng hearing reveal sthe extent
to which the victim wasterrorized. Her testimony at the sentencing hearing indicates that she was
still suffering fromtheinjuriesinflicted upon her by the Defendant. The Defendant’ sextensiveprior
criminal history indicatesalack of potential for rehabilitation. The Defendant hasfailed to med his
burden in establishing his suitability for full probation.

Accordingly, we AFFIRM the judgments of the trial court.

ROBERT W. WEDEMEYER, JUDGE



