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A Marshall County grand jury indicted the petitioner on two counts of aggravated burglary, two
countsof theft, and one count of evading arrest. On October 29, 1997, the petitioner entered an open
pleaof guilt, reserving the determination of the length and manner of sentencing for thetrial court.
Following a sentencing hearing, thetrial court sentencedthe petitioner to atotal of thirty-four years
asaRange |11 persistent offender. In making its sentencing determination, thetrial court ran several
of the offenses consecutively. Ondirect appeal, the petitioner challenged his sentence asexcessive.
Statev. Hayes No. 01C01-9804-CC-00176, 1999 WL 126650 at * 1 (Tenn. Crim. App. at Nashville,
March 11, 1999). Findingthat the record supported the trid court’s sentence determination, this
Court affirmed thetrial court’sjudgment. Id. at *2. The petitioner then unsuccessfully applied for
permission to appeal the trial court’s sentence determination to the Tennessee Supreme Court.
Thereafter, the petitioner filed apro se petition for post-conviction relief, alleging that he received
ineffectiveassistance of counsel and that thetrial court judge who imposed his sentence should have
recused himself due to his personal knowledge of the facts of and victims in the case. The court
appointed counsel for the petitioner, and the petitioner’s newly appointed counsel then filed an
amendment to the earlier petition, alleging ineffective assistance of counsel by both trial and
appellate counsel. Thetrid court conducted an evidentiary hearing on the petition and dismissed
the petition for post-conviction relief. The petitioner now appeals the trial court’s dismissal of his
petition, alleging that he received both ineffective assistance of trial and appellate counsel and that
thetrial judge erred in denying hismotion for recusal. After the reviewing therecord andapplicable
caselaw, we find these issues to be without merit and therefore affirm thetrial court’ sdenial of the
petition for post-conviction relief.
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OPINION

Factual Background

On July 30, 1997, the petitioner and Mr. Darrell Lanier burglarized two different homes, the
homes of Mr. Raymond Luntsford and Mr. and Mrs. Robert Sharp. Mr. Lanier and the petitioner
stole several items of value from each home. Ms. Stacy Hancock assisted in the commission of the
burglaries and provided Mr. Lanier and the petitioner with transportation during their commission
of theburglaries Whilethey wereburglarizing Mr. and Mrs. Sharp’ shome, Mr. Sharp arrived home
and pursued the petitioner and Mr. Lanier in his vehicle while the three attempted to flee. During
the chase, a deputy who had been dispatched to the scene encountered the ongoing chase and thus
began to pursue thefleeing individualshimself. The group pulled intoachurch parking lot, and the
police apprehended Mr. Lanier and Ms. Hancock immediately. However, the petitioner continued
to flee on foot into some near by woods. Ul timately, police officers apprehended the petitioner, and
after beinginformed of hisrights, the petitioner confessedto the burglary of the Sharp’ shome. After
the police officerslearned of the burglary of Mr. Luntsford’ s home, thepetitioner confessed to that
burglary, aswell. The petitioner was subsequently charged and indicted for two counts of aggravated
burglary, two counts of aggravated theft, and one count of evading arrest.

At the tria level, Mr. Mike Randles of the Marshall County Public Defenders Office
represented the petitioner. Due to the petitioner’s criminal history and the severity of the crimes a
issue, the State refused to offer the petitioner a negotiated plea. Therefore, during sentencing, Mr.
Randles advised the petitioner that he could choose to plead not guilty to theindictment and proceed
with atrial or enter an open pleato the indictment, allowing the court to determine the length and
manner of sentencing. Mr. Randles stated that he informed the petitioner that due to hisextensive
criminal history, the court could decide to run the sentencesfor several of thecri mes consecutively,
as opposed to concurrently, thus resulting in a lengthy sentence. The petitioner agreed to enter an
open plea with the court, and at the time the petitioner entered his plea, the court specifically
inquired whether the petitioner understood that his sentences could be run consecutively. The
petitioner replied affirmatively and was subsequently sentenced to total of thirty-four years as a
Range |11 persistent offender to the Department of Correction.

During the plea acceptance hearing, the presiding judge, Judge Charles L ee, announced that
he knew Mr. Sharp, one of the individuals whose home the petitioner had burglarized, because he
had purchased a bull from him several years ago, and thus Mr. Sharp had become an acquaintance
of thetrial judge, although not aclose friend. Additionally, he believed that he had received some
information about the burglary from Mr. Sharp. Upon the petitioner’s request, at the sentencing
hearing Mr. Randles moved for the judge to recuse himself. Judge L ee declined, stating that he had
mistakenly believed that heknew Mr. Robert Sharp, thevictim. However, he stated that he did know
Mr. Robert Sharp’scousin, Mr. W.C. Sharp, and that Judge L ee had received information about the
burglary from Mr. W.C. Sharp. Furthermore, he stated that he could sentence the petitioner fairly
and that there was no appearance of impropriety dueto his relationship with the victim’s cousin.
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The petitioner then sought to appeal both the length of his sentence and Judge Lee’ srefusal
to recuse himself from the sentencing hearing. See Hayes 1999 WL 126650 at *1. Mr. Clifford
McGown, a contract attorney with the Public Defender’ s Conference believed the recusal issueto
be without merit and thus made a tactical decision to appeal only the length of the petitioner’s
sentence to this Court. We affirmed the trial court’s sentence, finding that the sentence was
“reasonably related to the severity of the offenses’ and that the findings upon which the sentence
were based were supported by the record. Hayes 1999 WL 126650, at * 1.

Thepetitioner then petitioned for post-convictionrelief. Thepetitioner alleged that bothMr.
Randles at thetrial level and Mr. McGown at the appellate level had provided himwith ineffective
assistance of counsel. At the petition hearing, the petitioner testified that based upon his
conversationswith Mr. Randles, he believed that the maximum sentence he could receive based on
his “open” plea was a fifteen year sentence at 45%, as the court would opt to run his sentences
concurrently because the crimes at issue all occurred within atwenty-four hour period. However,
the petitioner expressed that thiswas only hisunderstanding, that he could bemistaken, and that he
thought Mr. Randles “had done [sic] agood job.” Mr. Randles testified that he had apprised the
petitioner of the possibility that the court would opt to run his sentences consecutively, as opposed
to concurrently.

Additiondly, the petitioner challenged the efectiveness of his appellate counsel, Mr.
McGown, stating that Mr. McGown erroneously decided not to appeal the recusal issue. Mr.
McGown testified that he decided not to appeal the recusal issue because he believed theissueto be
without merit, based on hisconsiderabl e experience regarding what constitutes appropriate grounds
for recusal. He believed that the petitioner’s apped would be more likely to succeed if only
meritorious issues were included. The trial court concluded that the petitioner was not entitled to
post conviction relief, finding (1) that the petitioner’ s testimony regarding the allegedly erroneous
advicethat hereceivedfrom histrial counsel wasuncorroborated and therefore did not warrant relief
and (2) that his appellate counsel had exercised sound discretion by deciding not to pursue the
recusal issue. Therefore, thetrial court dismissed his petition.

Turning to this appeal, we find that the petitioner’s allegations that he did not receive
effective assistance of counsel at thetrial or appellatelevelsare without merit. Furthermore, we do
not believethat thetrial judge’ sfamiliarity withone of the victim’s cousins or his knowledge of the
factsinvolved in the instant case warranted his recusal from the petitioner’s sentencing hearing.

Post-Conviction Standard of Review

Inanalyzing theissueraised, wefirst notethat apetitioner bringing apost-conviction petition
for relief bearsthe burden of provingthe alegations asserted in the petition by clear and convincing
evidence. See Tenn. Code Ann. §40-30-210(f) (1997); Hicksv. State, 983 S.W.2d 240, 245 (Tenn.
Crim. App. 1998). “Evidenceis clear and convincing when there is no serious or substantial doubt
about the correctness of the concl usionsdrawn fromtheevidence." Hicks, 983 S.W.2d at 245 (citing
Hodgesv. S.C. Toof & Co., 833 S.W.2d 896, 901 n.3 (Tenn. 1992)). Furthermore, the appellate
court is bound by the trial court's findings of fact, unless the record preponderates against those
findings. 1d. at 245.

Effective Assistance of Counsel
In his appeal from the trial court’s denial of his petition for post-conviction relief, the
petitioner alleges that he was provided with ineffective assistance by both his trial and gppellate
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counsel. When a petitioner seeks post-conviction relief on the basis of ineffective assistance of
counsel, the petitioner bears the burden of showing that (a) the services rendered by trial counsel
were deficient and (b) that the deficient performance wasprejudicial. Powersv. State, 942 SW.2d
551, 558 (Tenn. Crim. App. 1996). In order to demonstrate deficient performance, the petitioner
must show that the services rendered or the advice given was below "the range of competence
demanded of attorneysin criminal cases." Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). In
order to demonstrate prejudice, the petitioner must show tha there is areasonable probability that,
but for counsel's deficient performance, the result of the proceeding woud have been different.
Strickland v. Washington, 466 U.S. 668, 694, 104 S. Ct. 2052, 2068, 80 L. Ed. 2d 674 (1984).
"Because a petitioner must establish both prongs of the test to prevail on a claim of ineffective
assistance of counsel, failure to prove either deficient performance or resulting prejudice provides
asufficient basisto deny relief ontheclaim.” Henley v. Stae, 960 SW.2d 572, 580 (Tenn. 1997).
"Moreover, on appeal, the findings of fact made by the trial court are conclusive and will not be
disturbed unlessthe evidence contained in therecord preponderatesagainst them." Adkinsv. State,
911 SW.2d 334, 347 (Tenn. Crim. App. 1994). "The burden is on the petitioner to show that the
evidence preponderated against those findings." 1d.
Effectiveness of Assistance of Trial Counsel

When an appellant seeks to set aside aguilty plea on the ground of ineffedtive assistance of
counsel, he must demonstrate a reasonable probability that, but for counsel's deficiency, he would
have insisted upon proceeding to trial. Powersv. State 942 S.W.2d 551, 558 (Tenn. Crim. App.
1996) (citing Hill v. Lockhart, 474 U.S. 52, 59, 106 S. Ct. 366, 370, 88 L. Ed.2d 203 (1985)).

The petitioner has not met this burden. The petitioner testified that his trial counsel, Mr.
Randles, failed to inform him that if he pled guilty, the trial court could elect to run his sentences
consecutively, as opposed to running them concurrently, thereby resulting in alengthier sentence
than if the trial judge chose to run the sentences concurrently. Specifically, the petitioner testified
that Mr. Randles advised him that the court woud not impose a sentence exceeding fifteen years &
45%. However, the court elected to run some of the petitioner’s sentences consecutively, and the
petitioner was sentenced to atotal of thirty-four yearsto be served in the Department of Corrections.
The petitioner testified that if he had been adequately advised of this possibility, he would have
chosen to proceed to trid and would not have pled guil ty.

Conversdy, Mr. Randlestestified that hedid advisethepetitioner of thispossibility, advising
him that he believed that the most |enient sentence that the court would impose would be fifteen
yearsat 45%. Inregard tothisconflict intestimony, thetrial court apparently resolved the conflict
against the petitioner when it denied the petition for relief. Thetrial court was in a better position
thenweareto evaluaethecredibility of thewitnesses' testimony, and thuswewill not second guess
the trial court’ scredibility determinations.

Furthermore, we should also notethat before the trial court accepted the petitioner’ s guilty
plea, thetrial court specifically advised the petitioner of the possibility that the court could elect to
run the petitioner’ s sentences consecutively, as opposed to concurrently. Thetrial court stated that
although the court does not normally advise petitioners of this possibility in its usua litany of
apprisals given to petitioners who are pleading guilty, the court specifically advised the petitioner
of this possibility to ensure that the petitioner fully understood the consequences of his plea. Thus,




the petitioner voluntarily chose to enter his plea after he was adequately informed of the
consequences of hisplea. Therefore, this issue lacks merit.
Effectiveness of Assistance of Appellate Counsel

The petitioner also claims that his appellate counsel, Mr. McGown, failed to provide him
with effective assistance during his appeal. Specifically, the petitioner alleges that Mr. McGown
erroneously decided not to appeal his sentence on the basis of the trial court’s denia of the
petitioner’s motion for recusal. Instead, Mr. McGown elected to appeal only the length of the
sentence, believing that issue to have merit, while the recusal issuedid not.

We employ the same two-prong standard that is used in considering claims of ineffective
assistanceof trial counsel toevaluate all egations of ineffective assistance of appellate counsel. See,
eq., Porterfield v. State, 897 SW.2d 672, 677-78 (Tenn. 1995). Typically, a decision regarding
which issues should be rased on appeal is one that is left to the professional judgment and sound
discretion of appellate counsel. Porterfield, 897 SW.2d at 678; Cooper v. State, 849 S\W.2d 744,
747 (Tenn. 1993).

The petitioner claims that Mr. McGown erroneously decided not to appeal thetrial judge’s
motion for recusal. However, this Court will defer to counsel's tactical and strategic choiceswhere
those choices are informed ones predi cated upon adequate preparation. Goad v. State, 938 S.W.2d
363, 369 (Tenn. 1996); Hellard v. State, 629 SW.2d 4, 9 (Tenn. 1982). In his testimony, Mr.
McGown testified asto hisconsiderable experience regarding what constitutes ameritoriousrecusal
issue. He decided not to appeal the petitioner’ s sentence after researching the issue, believing that
the petitioner’ s likelihood of success on appeal would be hindered by appealing afrivolous issue.
Thus, Mr. McGown appears to have properly exercised his discretion based upon his professional
judgment and adeguate preparaion. Therefore thisissue lacks merit.

Recusal

Thepetitioner allegesthat thetrial judge erroneoudy denied hismotion for recusal, and, thus,
the sentenceimposed was invaid as it wasnot i mposed by a neutral magistrate. However, because
the petitioner did not assert thisissue on direct appeal, he haswaived thisissue asgroundsfor relief.
If a petitioner for post-conviction relief fails to present a ground for relief to a court that has
jurisdiction over that matter, the petitioner haswaived that ground for relief. See Tenn. Code Ann.
8 40-30-206(g) (1997); see also Tenn. Code Ann. § 40-30-210(f) (1997) (“There is a rebuttable
presumption that aground for relief not raised beforea court of competent jurisdiction in which the
ground could have been presentediswaived.”). Moreover, if apetitioner’s counsel decides not to
pursue an issue regarding judicial bias on direct appeal, the petitioner is bound by that decision.
State v. Benson, 973 SW.2d 202, 206 (Tenn. 1998). The petitioner’s appellate counsel, Mr.
McGown, decided not to raise the recusal issue on direct appeal of the petitioner’s sentence. As
noted above, this Court found that Mr. McGown properly exercised hisdiscretionwhen making that
determination. Therefore, becausethe petitioner’ scounsel failed toraisethisclaim ondirect appeal,
the petitioner has waived this issue as grounds for relief.

However, we will briefly address the substance of this clam. When deciding whether to
grant a motion for recusal, a trial judge exercises hisor her discretion. Caruthers v. State, 814
S.W.2d 64, 67 (Tenn. Crim. App. 1991). This Court may reverse the trial judge' s decision only
when the judge has clearly abused that discretionary authority. Statev. Cash, 867 S.\W.2d 741, 749
(Tenn. Crim. App. 1993). The judge should recuse him- or herself whenever the judge's
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“impartiality [could] reasonably be questioned.” Alley v. State, 882 S.W.2d 810, 820 (Tenn. Crim.
App. 1994) (quoting Code of Judicial Condud, Canon 3(c)). Furthermore, recusal is appropriate
"when a person of ordinary prudence in the judge's position . . . would find a reasonable basis for
guestioning the judge'simpartiality.” 1d.

Thetrial judge must determine whether he or she has a subjectivebias against the petitioner
and whether the trid judge's impartidity could reasonably be questioned under an objective
standard. State v. Connors, 995 SW.2d 146 (Tenn. Crim. App. 1998). Thetria judge denied the
petitioner’ smotion for recusd after engagng in thistwo-prong andysis. He determined that he had
neither a subjective bias nor an objective appearance of bias and could therefore sentence the
petitioner fairly. Asthemotionfor recusal wasbased onthetrial judge’ s personal knowledge of the
facts of the case, he was required to grant the motion for recusal if his personal knowledge of the
case would affect hisimpartiality.

Since the petitioner pled guilty, the trial judge’ s knowledge of the facts of the case are
irrelevant insofar as the guilt/innocence determination is concerned. Asfar as the sentence is
concerned, the trial judge stated that he was merely an acquaintance of the victim’ srelation, not a
closefriend. Additionally, the petitioner’s criminal history appearsto have played the largest role
in the sentence determination. Thetrial judgerelied at least partly on the petitioner’ stwenty-seven
prior convictions when he classified the petitioner as a Range 1l offender and sentenced him
accordingly. Therefore, thetrial judge did not appear to have based his sentencing decisionon his
personal knowledge of the case. Thus, we conclude that the trial judge properly exerdsed his
discretion when denying the petitioner’ s motion and thereforehold that this issue lacks merit.

Conclusion

For the forgoing reasons, we find that none of the petitioner’s allegations merit relief.

Accordingly, the judgment of thetrial court is AFFIRMED.

JERRY L. SMITH, JUDGE



