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The Defendant, Matthew Patrick Frontera, pleaded guilty to aiminal impersondion, a Class B
misdemeanor. Sentencing wasleft to the discretion of thetrial court. Aspart of hispleaagreement,
the Defendant attempted to reservethe right to appeal acertified question of law relating to the
legality of his stop, detention and questioning by police officers. In this appeal, the Defendant
assertsthat thetrial court erred by refusing to suppress the evidenceobtained against him dueto an
unlawful stop and detention. He also arguesthat thetrial court erred by sentencing him to serve six
months in the county jail with release eligibility at seventy-five percent. Because the Defendant
failed to properly reserve his issue concerning his stop and detention, we are unable to reach the
merits of that issue We affirm the sentence imposed by the trial court.
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Affirmed
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OPINION

On May 21, 2000, the Defendant was observed loitering in and around the boy’ s restroom
near the baseball fieldsat apark in Brentwood, Tennessee. Some of the parents of the children who
played baseball in the park had become concerned because of a report of an individual who was
hanging around the restrooms in such amanner asto frighten or annoy thechildren. The next night,



on May 22, 2000, the father of one of the children again saw the Defendant in the restroom and
noticed that the Defendant seemed to reman in therestroom for arather lengthy period of time. The
child’s father and another man decided to confront the Defendant while someone else called the
police on a cellular telephone. Before the police arrived, thetwo men did confront the Defendant
inside the restroom. The Defendant refused to give the men his name, and asked them what hewas
being accused of. The men told the Defendant that the police had been called and asked him to stay
and speak to the police. The Defendant told them that he was going to leave, and he began walking
away just as apoliceman arrived. The policeman ordered the Defendant to stop and the Defendant
eventually complied. At first the Defendant refused to givethe policeman hisname. Eventualy,
the Defendant gave the police officer aname, date of birth and social security number, all of which
turned out to be false.

The Defendant was eventually indicted for criminal impersonation,* evading arrest,? and
failing to register as asex offender.® The Defendant entered an open plea of guilty to the charge of
criminal impersonation, with sentencing left to the discretion of the trial judge. The charge of
evading arrest wasdismissed. Following abenchtrial, the Defendant wasfound not guilty of failing
to register as a £x offender. Subseguently, following a sentencing hearing on the criminal
impersonation conviction, the trial court sentenced the Defendart to six months in the county jail
with release eligibility set at seventy-five percent.

We will first address the certified question which the Defendant has attempted to reserve
pursuant to Tennessee Rule of Criminal Procedure 37(b). The Defendant filed amotion to suppress
all evidence obtained against him based upon his assertion that he was illegally stopped, detained
and questioned by the police. He asserted that the police officer had no legal justification to stop,
detain and question him and therefore the statement he gave to the police officer should be
suppressed. After conducting an evidentiary hearing on the Defendant’ s motion, the trial judge
overruled the motion.

On October 4, 2000, the Defendant filed a* petition for waiver of trial by jury and request for
acceptance of plea of guilty.” This document was signed by the Defendant, his counsel, and the
assistant district attorney general. On the same date, the Defendant filed a “negotiated plea
agreement.” This document stated that the Defendant agreed to plead guilty to the offense of
criminal impersonation with the sentenceto be set by thetrial court. The document also stated that
the plea was “entered pursuant to Tem. R. Crim. P. 37-issue-whether State possessed reasonable
suspicion to stop Mr. Frontera on 5-22-00 and ask him questionsregarding hisidentity. Thisissue
is dispositive of the case.” Thisdocument is also signed by the Defendant, his attorney, and the
assistant district attorney general. It isnot signed by the trial court. Also on October 4, 2000, the
trial judge signed an order authorizing the waiver of trial and accepting the Defendant’ s plea of

lTenn. Code Ann. § 39-16-301.
2Tenn. Code Ann. § 39-16-603.

3Tenn. Code Ann. § 40-39-108.



guilty. Thisorder makes no reference to the reservation of a question of lav pursuant to Rule 37.
On October 23, 2000, thetrial court entered judgment finding the Defendant guilty, upon his plea
of guilty, of aiminal impersonaion and setting his sentence at six months in the county jail with
release eligibility set at seventy-five percent. This judgment contains the following notation:
“Defendant reserves R37 certified question of stop.”

Tennessee Ruleof Criminal Procedure 37(b) providesthat an appeal liesfrom any judgment
of conviction
(2) Upon a plea of guilty or nolo contendere if:
(i) Defendant entered into a plea agreement under Rule 11(e) but explicitly
reserved with theconsent of the state and of the court the right to appeal a certified
guestion of law that is dispositive of the case; or

(iv) Defendant explicitly reserved with the consent of the court the right to
appeal acertified question of law that is dispositive of the case.

In Statev. Preston, 759 S.\W.2d 647 (Tenn. 1988), our supreme court set forth the following
prerequisitesfor appellate review of certified questions pursuant to thisRuleof Criminal Procedure:
Regardlessof what has appeared in prior petitions, orders, colloguy in open court or
otherwise, the final order or judgment from which the time begins to run to pursue
aT.R.A.P. 3 appeal must contain a statement of the dispositive certified question of
law reserved by defendant for appellate review and the question of law must be stated
so as to clearly identify the scope and the limits of the legal issue reserved. For
example, where questions o law involve the validity of searches and the
admissibility of statements and confessions, etc., the reasons relied upon by
defendant in the trial court a the suppression hearing must be identified in the
statement of the certified question of law and review by the appellate courts will be
limited to those passed upon by the trial judge and sated in the certified question,
absent a constitutional requirement otherwise. Without an explicit statement of the
certified question, neither the defendant, the State nor the trial judge can make a
meaningful determination of whether the issue sought to be reviewed is dispositive
of the case. . . . Also, the order must stae that the certified question was expressly
reserved as part of a plea agreement, that the State and the trial judge consented to
the reservation and that the State and the trial judge are of the opinion that the
guestion is dispositive of the case. Of course, the burden is on defendant to see that
these prerequisites are in the final order and that the record brought to the appellate
courts contains all of the proceedings bdow that bear upon whether the certified
guestion of law is dispositive and the merits of the question certified. No issue

beyond the scope of the certified question will be considered.

1d. at 650 (emphasisadded); see also State v. Pendergrass, 937 S.W.2d 834, 836-37 (Tenn. 1996).
If the judgment itsdf does not satisfy the requirements of Preston but does refer to or incorporate
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another document which would satisfy those requirements, then the certification of issues will be
sufficient for appellatereview. See Statev. lrwin, 962 SW.2d 477, 479 (Tenn. 1998); Pendergrass
937 S.W.2d at 837.

Inthiscase, thejudgment merely states, “ Defendant reserves R37 certified question of stop.”
Obvioudy, this statement does not satisfy the strict requirements of Preston. It does not refer to or
incorporateany document which would arguably meet the requirements of Preston. See Irwin, 962
S.W.2d at 479; Pendergrass 937 SW.2d at 837. Thus, we have no choice but to hold that the
Defendant did not properly reserve his certified question for review. That portion of the appeal
which seeks review of the certified question is therefore dismissed.

In hisnext issue, the Defendant arguesthat thetrial court erred by denying him probation or
split confinement rather than ordering his six-month sentence to be served in the county jail with
release eligibility set at seventy-five percent. The trial judge conducted the sentencing hearing
immediately following the bench trial on the Defendant’s charge of failing to regster as a sex
offender. In sentencing the Defendant, the trial judge noted that he believed that the Defendant
thought he was supposed to register as a sex offender and that he gave the officers the false name
for the purpose of avoiding detection. The trial judge observed that had the Defendant been
convicted of failing to register as a sex offender, the minimum sentence would have been 180 days.
Thejudge then stated that he believed the appropriate sentence would be sx months with seventy-
five percent rel ease digibility.

Misdemeanor sentencing is controlled by Tennessee Code Annotated section 40-35-302,
which provides in part that the trial court shall impose a specific sentence consigent with the
purposes and principles of the 1989 Criminal Sentencing Reform Act. See Tenn. Code Ann. § 40-
35-302(b). Inmisdemeanor sentencing, aseparate sentencing hearing isnot mandatory, but the court
isrequired to provide the defendant with a reasonable opportunity to be heard asto the length and
manner of the sentence. 1d. § 40-35-302(a). The tria court retains the authority to place the
defendant on probation either immediately or after atime of periodic or continuous confinement.
1d. 8 40-35-302(e). Misdemeanor sentencing is designed to provide thetrial court with continuing
jurisdiction and a great deal of flexibility. One convicted of a misdemeanor, unlike one convicted
of afelony, is not entitled to a presumption of a minimum sentence. State v. Creasy, 885 S.W.2d
829, 832 (Tenn. Crim. App. 1994).

In this case we note that the trial judge did not make specific findings of fact when
determining what portion of the Defendant's sentencewould be served in confinement. Whilethe
better practice isto make findings on the record when fixing a percentage of a Defendant’s sentence
to be served in incarceration, our supreme court has held that atrial court need only consider the
principles of sentencing and enhancement and mitigating factors in order to comply with the
misdemeanor sentencing statute. Statev. Troutman, 979 SW.2d 271, 274 (Tenn. 1998). “Thelack
of findings is no basis for holding the trial court in error.” State v. Russell, 10 SW.3d 270, 278
(Tenn. Crim. App. 1999).




At the sentencing hearing, the Stae introduced evidence that the Deendant had a prior
conviction in Texas for “Theft Over $750.” In addition, although not contained in the record on
appeal, the Stateintroduced acertified copy of aconviction for committing a“lewd act upon achild”
in South Carolinain 1991. Inreviewing the video transcript of the sentencing hearing, the assi stant
district attorney clearly introduced what purportsto be such a document and stated the document
reflectsa ten-yea sentence for this offense in the South Carolina Department of Correction. The
assistant district attorney also stated that the certified record from South Carolina includes two
probation violationspertaining to thissentence. Theassi stant district attorney general stated that this
conviction was entered and the sentence served under the name of “ Patrick Matthew Foster.” There
appears to be no question tha “Patrick Matthew Foster” is the same person as Matthew Patrick
Frontera, the Defendant herein. Although this documentation is not found in the record on appeal,
we note that it is the duty of the appellant to prepare a record that conveys a fair, accurate and
complete account of what transpired in the trial court with respect to the issues that form the basis
for the appeal. Tenn. R. App. P. 24(b); see Troutman, 979 S.W.2d 271, 274 (Tenn. 1998).

The Defendant’ s primary complaint on appeal conceming his sentence isthat thetrial court
denied him probation. The Defendant’ shistory of criminal conduct, which apparently includestwo
instances of probation violaion, adversely reflects upon his suitability for probation. Based on our
review of the record in this case, we condude that the trial court acted within its discretionary
authority in setting the Defendant’ s sentence at six months with release eligibility after service of
seventy-five percent of the sentence.

Accordingly, that portion of the Defendant’ s appeal addressing the certified question of law
isdismissed. The sentence imposed by the trial court is affirmed.

DAVID H. WELLES, JUDGE



