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OPINION
In August of 1999, thedefendant, FeliciaL asheaBritton, pled guilty to two counts of forgery

and one count of fraudulent use of acredit card, both ClassE felonies. Thetrial court sentenced her
to two years probation for each offense, to be served concurrently.



On May 17, 2000, the defendant’ s probation officer filed a probation violation affidavit and
warrant against the defendant. The grounds alleged for the violation werean arrest for domestic
assault, an arrest for theft, and failure to provide proof of court costs payments. The defendant was
later indicted on July 5, 2000, for felony theft of identity, a Class D felony.

On November 9, 2000, the defendant entered a guilty pleato felony theft of identity, while
also waiving a probation revocation hearing and pleading guilty to violation of probation. Thetrial
court then set ahearing in order to sentence the defendant on the theft of identity conviction andthe
probation revocation.

At the December 12, 2000 sentencing hearing, thetrial court sentenced the defendant to one
year confinement and the remaining year on probation for the probation violation. Asacondition
of this remaining year on probation, the court ordered the defendant to attend a rehabilitation
program, the Synergy Program, in Memphis, Tennessee. The trial court then sentenced the
defendant to three yearsfor the felony theft of identity, to be served on probation, consecutiveto the
two-year sentence resulting from the probation violation.

The defendant now appeals her sentence, asserting: (1) That thetrial court erredin ordering
her to serve one year of confinement and the remaining year on probation, in a rehabilitation
program, for violating her probation; (2) that thetrial court erred in sentencing her to three yearsfor
thefelony theft of identity conviction; and (3) that thetrial court erred in ordering the two sentences
to be served consecutively.

Sentencing Hearing

At the sentencing hearing on December 12, 2000, the victim of the felony theft of identity
testified. Essentialy, shetestified that the defendant, by illegally using thevictim’ sidentity to make
credit card purchases, ruined her credit and has caused her significant financial problems, including
over $5000 in debt. She also expressed her desire for the defendant to be incarcerated.

Next, the defendant testified on her own behalf. She testified that she obtained and used
credit cards in the victin' s name to purchase el ectronics, which she then sold on the street in order
to purchase drugs. She then testified that she has not used drugs since completing a 28 day rehab
program at The Elam Mental Health Center in Nashvillein April of 2000. The defendant admitted
that she violated her probation. However, she stated that she was not a bad person, but did have a
bad habit, and should be given a second chance.

At the conclusion of the hearing, the trial court concluded that three enhancement factors
applied to the felony theft of identity conviction: (1) The defendant had a previous history of
criminal convictions and aiminal behavior, including assault, forgery, fraudulent use of a credit
card, abad check charge, and admitted drug use; (2) the defendant had anunwillingness to comply
with conditions of a sentence involving release into the community; and (3) the instant crime was
committed while the defendant was on probation. The trial court dso found that two mitigating
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factors applied: (1) the defendant’ s conduct did not result in or threaten serious bodily injury, and
(2) the defendant pled guilty negating the necessity of atrial. In weighing these factors, the court
concluded that a three-year sentence was appropriate. In addition, the trial court ordered that this
three-year sentence be served on probation, consecutive to the one year of confinement and oneyear
of probation whileat the Synergy Programin Memphis, which resulted from the probation viol ation.
The trial court ordered the sentence for the felony theft of identity conviction to be served
consecutive because the defendant committed the instant offense while on probation.

Analysis

Thiscourt’ sreview of the sentenceimposed by thetrial courtisde novo with apresumption
of correctness, see Tenn. Code Ann. § 40-35-401(d), conditioned upon an affirmative showing in
the record that the trial judge considered the sentencing principles and all relevant facts and
circumstances, see State v. Ashby, 823 S\W.2d 166, 169 (Tenn. 1991). If the trial court fails to
comply with the statutory directives, our review is de novo with no presumption of correctness.
State v. Poole, 945 SW.2d 93, 96 (Tenn. 1997). Here, the trial court complied with the statutory
directives; therefore, our review is de novo with a presumption of correctness. In this case, the
defendant, as the appealing party, must show that the sentence isimproper. See Tenn. Code Ann.
8§ 40-35-401(d), Sentencing Commission Comments.

Under the Criminal Sentencing Reform Act of 1989, trial judges are encouraged to use
aternativesto incarceration. An especially mitigated or standard offender convicted of aClass C,
D or E fdony is presumed to be a favorable candidate for alternative sentencing options in the
absence of evidence to the contrary. Tenn. Code Ann. 8 40-35-102(6). Felony theft of identity is
aClassD felony; therefore, thisdefendant ispresumed favorable for an altemative sentence This
presumption does not apply to the legal conclusions reached by the trial court in sentencing the
accused or to the determinations made by the trial court which are predicated upon uncontroverted
facts. State v. Butler, 900 S.\W.2d 305, 311 (Tenn. Crim. App. 1994); State v. Smith, 891 S.W.2d
922, 929 (Tenn. Crim. App.), perm. app. denied, (Tenn. 1994). However, this court isrequired to
attribute great weight to the trial court’s determination of controverted facts as the trial court’s
determination of these facts is predicated upon the witnesses demeanor and appearance when
testifying. A defendant is eligible for probation if the sentence received by the defendant is eight
yearsor |ess, subject to some statutory exclusions. Tenn. Code Ann. 8 40-35-303(a). Thetrial court
sentenced the defendant to a three-year teem; therefore, sheis eligible for probation.

A court should consider the mitigating and enhancing factors set forth in Tennessee Code
Annotated sections40-35-113 and -114 asthey relate to the section40-35-103 considerations. State
v. Boston, 938 S.W.2d 435, 438 (Tenn. Crim. App. 1996); see Tenn. Code Ann. 8§ 40-35-210(b)(5).
Additionally, acourt should consider the defendant’ s potential or lack of potential for rehabilitation
when determiningif an alternative sentencewould be appropriate. Tenn. Code Ann. 840-35-103(5);
Boston, 938 SW.2d at 438.



Thereisno mathematical equation to be utilized indetermining sentencing alternatives. Not
only should the sentence fit the offense, but it should fit the offender aswell. Tenn. Code Ann. 8§
40-35-103(2); State v. Bogas, 932 SW.2d 467, 476-77 (Tenn. Crim. App. 1996). Indeed,
individualized punishment is the essence of alternative sentencing. State v. Dowdy, 894 SW.2d
301, 305 (Tenn. Crim. App. 1994). In summary, sentencing must bedetermined on a case-by-case
basis, tailoring each sentence to that particular defendant based upon the facts of that case and the
circumstances of that defendant. State v. Moss, 727 S.\W.2d 229, 235 (Tenn. 1986).

It is further presumed that a sentence other than incarceration would result in successful
rehabilitation unless rebutted by sufficient evidence in the record. Byrd, 861 SW.2d at 380.
Although probation must be considered, “the defendantis not automatically entitled to probation as
amatter of law.” Tenn. Code Ann. § 40-35-303(b), Sentencing Commission Comments; State v.
Hartley, 818 SW.2d 370, 373 (Tenn. Crim. App. 1991). Because the defendant here is seeking
probation, she bears the burden on appeal of showing the sentence imposed is improper, and that
probation will be in the best interest of him and the public. State v. Baker, 966 S.W.2d 429, 434
(Tenn. Crim. App. 1997).

In determining whether to grant or deny probation, a trid court should consider the
circumstances of the offense, the defendant’s criminal record, the defendant’s socia history and
present condition, the need for deterrence, and the best interest of both the defendant and the public.
Statev. Grear, 568 S.W.2d 285, 286 (Tenn. 1978); Statev. Boyd, 925 SW.2d 237, 244 (Tenn. Crim.
App. 1995). Thedefendant’slack of credibilityisalso an appropriate consideration and reflects on
adefendant’ s potential for rehabilitation. Statev. Dowdy, 894 S.W.2d 301, 306 (Tenn. Crim. App.
1994).

Probation may be denied based solely on thecircumstances surrounding the offense. State
v. Hartley, 818 S\W.2d 370, 374 (Tenn. Crim. App. 1991). However, the circumstances of the
offense as committed must be especially violent, horrifying, shocking, reprehensible, offensive, or
otherwise of an excessive or exaggerated degree; and the nature of the offense must outweigh all
factors favoring probation. Hartley, 818 S.W.2d at 374-75.

In determining if incarceration is appropriate, atrial court considers (1) the need to protect
society by restraining a defendant having along history of criminal conduct; (2) the need to avoid
depreciating the seriousness of the offense; (3) whether confinement is particularly gopropriate to
effectively deter otherslikely to commit similar offenses; and (4) whether less restrictive measures
have often or recently been unsuccessfully applied to the defendant. Tenn. Code Ann. § 40-35-
103(1); see also Ashby, 823 SW.2d at 169; State v. Grigsby, 957 S.W.2d 541, 545 (Tenn. Crim.
App. 1997); State v. Millsaps, 920 S.W.2d 267, 270 (Tenn. Crim. App. 1995).

First, the defendant claims that the trial court erred in sentencing the defendant for the
probation violation. At the conclusion of the sentencing hearing, the trial court sentenced the
defendant to oneyear of incarceration and to one year of probation withrehabilitation resulting from
the probation violation. Essentially, the defendant contendsthat thetrial court abused itsdiscretion
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by not considering the principlesof sentencing and by not again granting her an alternative sentence.
However, atrid court isnot required to reconsider the principles of sentencing after finding that a
defendant violated the terms of probation. See, e.q., State v. MclL emore, No. 03C01-9709-CC-
00406, 1998 WL 422339 (Tenn. Crim. App., filed July 28, 1998, at Knoxville). The defendant here
pled guilty to the probation violation and the trial court was clearly within its discretion to order a
term of split confinement. We find no error in the trial court ordering such a sentence for the
probation violation.

Next, the defendant contendsthat thetrial court erred in sentencing her to three(3) yearsfor
the theft of identity conviction. As previously noted, the trial court applied three enhancement
factors: (1) The defendant had a previous history of criminal convictions and criminal behavior,
including assault, forgery, fraudulent use of acredit card, abad check charge, and admitted drug use;
(2) the defendant had an unwillingness to comply with conditions of a sentence involving rdease
into the community; and (3) theinstant crime was committed whilethe defendant was on probation.
The trial court weighed the three enhancement factors against two mitigating factors: (1) the
defendant’ s conduct did not result in or threaten serious bodily injury, and (2) the defendant pled
guilty, negating the necessity of atrial.

The court noted the possiblerangefor theinstant offenseistwo to four years. Thetrial court
then determined that, given the weight of the enhancement factors over the mitigating factors, the
defendant’ ssentence shouldbethreeyears, well withinthe possiblerange. Inaddition, thetrial court
ordered the three years to be served on probation. In reviewing the record and the trial court’s
findings, we conclude that the defendant has failed to demonstrate how the record preponderates
against the trial court’simposition of athree year sentence for the theft of identity conviction.

Finaly, the defendant contends that the trial court erred in ordering that the two sentences
run consecutively. In sentencing a defendant, atrial court may order consecutive sentencesif the
court finds by a preponderance of the evidencethat the defendant committed the offensewhile on
probation. Tenn. Code Ann. §40-35-115(b)(6). Thedefendant herepled guiltyto theinstant offense
andtoviolating her probation asaresult of committingtheinstant offensewhile on probation. Thus,
thetrial court wasallowed to order thetwo sentencesto be served consecutively. The defendanthas
failed to demonstrate how the evidence preponderates against the trial court’ s ordering consecutive
sentences.

Conclusion

After thorough review, we hold that the trial court did not err in sentencing the defendant to
one year incarceration and one year probation with rehabilitation as a result of the probation
violation. We aso hold that the trial court did not err in sentencing the defendant to three years
probation for the theft of identity conviction, to be served consecutively to the sentence resulting
from the probation violation. Accordingly, weaffirm the judgment of the trial court.



JOHN EVERETT WILLIAMS, JUDGE



