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TheAppellant, Terry A. Rogier, by meansof an interlocutory appeal seeksreview of thetrial court’s
decision affirming the district attorney general’ s denial of pre-trial diversion. Rogier was indicted
by a Madison County Grand Jury for the offenses of reckless endangerment, a class E felony, and
recklessdriving, aclassB misdemeanor. After review, wefind that theprosecutor failed to consider
all the relevant factorsin denying diversion. Accordingly, we reverse thetrial court’s finding that
the prosecutor did not abuse his discretion and remand to the trial court for further proceedings.

Tenn. R. App. P. 3; Judgment of the Cirauit Court is Reversed and Remanded.

Davip G.HAYEs, J.,, déelivered the opinion of the court, inwhich Joe G. RILEY and ALAN E. GLENN,
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OPINION
Factual Background

On September 15, 1999, the thirty-six-year-old Appellant was drivingin aresidential area
in Jackson when he lost control of hisvehicle while rounding acurve. At thetime of theimpact, it
was estimated that the Appellant was traveling 74 mph in a 30 mph zone. The vehicle overturned
seriously injuring both the Appellant and his passenger. The EM T’ sreport noted an odor of alcohol
on the Appellant, however, no blood alcohol tests were performed by the police. Following his
indictment for classE recklessendangerment and recklessdriving, the Appellant applied for pre-tria
diversion. After the Appellant’sinitial application was supplemented with additional background



information, the district attorney general notified the Appellant by letter that hisapplication for pre-
trial diversion was denied. The district attorney cited six reasons for denia of the application for
diversion. We recite below the prosecutor’ s dated reasons and the proof which was submitted to
the district attorney by the Appellant relative to each.

1. The defendants (sic) crimeswere not the result of impulse but required considerable
effort and planning. State v. Holland, 661 SW.2d 91 (Tenn. Crim. App. 1983).

As argued by the Appellant, the defined mental state of the crimes for which the Appellant was
indicted reflect that the offenses were committed recklesdly, i.e., with gross deviation from the
standard of care, essentially the opposite of “considerable efort and planning.”

2. The defendant has expressed no remorse for their (sic) conduct nor has he made any
effort to make the victim whole. State v. Nease, 713 S.W.2d 90.

Provided to the district atorney was a release of all claims by the passenger indicating that the
Appellant’ sinsurance carrier paid the passenger $100,000.00, the policy limit. Also included was
aletter from the passenger, supporting the Appellant’ s efforts seeking diversion, which contained
the following rdevant comments:

After the accident, [the Appellant] had his family to bring him by to visit me on
several occasions when hewas unabletodrive himself. When hewas unableto visit
he would call to see how | was doing. Hisfamily also gather (sic) several peopleto
donate blood on my behalf when | was in the hospital. We still are friends and
continue to talk to each other and vigt each other on occasions.

3. The defendant has a poor work history indicating a serious lack of mativation to
successfully complete pretrial diversion.

L etters from the Appellant’ s former employers were provided to the district attorney detailing the
Appellant’s exemplary employment history and work ethic. The Appellant was first employed at
age fourteen and worked throughout hi gh school. Later, he worked six to seven nights a week for
thirteen years, while at the same time building a successful consgtruction company during the day.
The Appellant currently owns and operates Rogier Construction Company. He holds both an
electrical contractors license and a building contractors license.

4. Nofamily or friendsareforthcomingto aid or encourage the defendant inany pretria
diversion program. Without such encouragement the deendant cannot hope to
successfully complete pretrial diversion.

Twenty-four lettersfrom former employers, bank officers, businessmeninthe community, theparish

priest, friends and others wereincluded in the Appellant’ s application for diversion. These letters
attestto the Appellant’ sexcellent reputation in hiscommunity, hishonesty and hisintegrity, hisrole
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as adevoted father and as someone who was always willing to help othersin need without asking
anything in return. He is married to his wife of sixteen years and they have two children, ages
sixteen and two.

5. Crimes involving the reckless use of vehicles is (sic) a serious problem in this
jurisdiction and allowing the defendant to participate in pretrial dversion would
greatly underminelaw enforcement effortsat curtailingthi stypeof criminal activity.

6. The defendant has acriminal history.

For the past sixteen years, the Appellant has not been cited for any traffic violation or charged with
any criminal offense The pre-sentence report noted no problems with alcohol or drug use. During
the Appellant’s early youth (ages 17-20), he was issued five citations by the Humboldt municipal
court. The pre-sentence report reflects forfeituresfor the following ordinance violations: speeding,
two public intoxications, resisting arrest, failure to maintain control and reckless driving.

Thedistrict attorney sletter stated inconclusion that, inaddition to the above specific reasons
for denial, the Appellant’ s “extremely excessive speed, prior driving history and the apparent use of
alcohol” factored heavily into his decision to deny diversion.

At the hearing for writ of certiorari, thetrial court found that the district attorney improperly
considered factors 1 through 4 as grounds for denial of diversion as the proof indicated to the
contrary. Notwithstanding, thetrial court held that the district attorney did not abuse his discretion
by denying pre-trial diversion based upon the appropriate determinationsthat (1) the reckless use of
vehicleswasaserious probleminthejurisdiction; (2) thefactsof this case suggested that al cohol was
involved in the accident; and (3) the Appellant was not a suitable candidate for diversion because of
his past criminal record and the fact that his record was directly related to the present offense.
Following this ruling, an application for interlocutory appeal was filed and granted.

ANALYSIS

The decision to grant pre-trial diversion rests within the discretion of the district attorney
general. Tenn. Code Ann. § 40-15-105(b)(3) (1994 Supp.); see also State v. Hammersley, 650
SW.2d 352, 353 (Tenn. 1983); State v. Houston, 900 SW.2d 712, 714 (Tenn. Crim. App.), perm.
to appeal denied, (Tenn. 1995). In Hammersley, our supreme court held:

[a] prosecutor should focus on the defendant’ samenability tocorrection. Any factors
whichtend to accurately reflect whether aparticul ar defendant will orwill not become
arepeat offender should be considered . ... Among the factors to be considered in
additionto the circumstances of the offense arethe defendant’ scriminal record, social
history, the physical and mental condition of a defendant where appropriate, and the
likelihood that pretrial diversion will serve the ends of justice and the best interest of
both the public and the defendant. Hammersley, 650 S.W.2d at 355.
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Other factors which have been held relevant in determining suitability for pre-trial diversion are: the
deterrent effect of punishment upon other criminal activity, the applicant's attitude, behavior since
arrest, home environment, current drug usage, emotional stability, past employment, general
reputation, marital stability, family responsibility, and attitude of law enforcement. State v.
Washington, 866 S.W.2d 950, 951 (Tenn.1993) (citations omitted); see also Houston, 900 S.W.2d
at 714.

Thedistrict attorney general's decision regarding pre-trial diversionis presumptively correct.
State v. Pinkham, 955 S.W.2d 956, 960 (Tenn.1997). If pre-trial diversion is denied,

the denial must be in writing and must include an enumeration of the evidence that
was considered and a discussion of the factors considered and weight afforded each.
Thisreguirement entails more than an abstract statement inthe record that the district
attorney general has considered these factors. State v. Curry, 988 S.W.2d 153, 157
(Tenn. 1999) (citations omitted).

For purposes of our review, thefindings of thetrial court are binding on this court unlessthe
evidence preponderates against such findings. Houston, 900 SW.2dat 715. Wereview the case, not
todetermineif thetrial judge hasabused hisdiscretion, but to determineif the evidence preponderates
against thefinding of thetria judge who holdsthat the district attorney general has or hasnot abused
his discretion. State v. Watkins, 607 SW.2d 486, 489 (Tenn. Crim. App. 1980). Thus, the
underlying issue for our determination remainswhether or not, as a matter of law, the prosecutor
abused hisdiscretion indenying pre-trial diversion. Statev. Carr, 861 S.W.2d 850, 856 (Tenn. Crim.
App. 1993). Withtheseprinciplesfirmly established, we, in turn, examinethose reasonswhich were
articulated by the prosecutor and accredited by the trial judge in denying diversion.

Deterrence

Thedistrict attorney denied pre-trid diversion in part because “ crimesinvolving the reckless
useof vehiclesis(sic) aserious problemin thisjurisdiction and allowing the defendart to participate
in pre-trial diversion would greatly undermine law enforcement efforts at curtailing this type of
criminal activity.” Thetrial court also noted such a problem.

“No oneisin abetter positionto beinformed of aiminal activityin acircuit than the District
Attorney General.” State v. Holland, 661 S.W.2d 91, 93 (Tenn. Crim. App. 1983) (diversion was
denied based in part upon the problem of serious, similar crimes within the circuit and theneed to
deter such crimes). Inthe present case the district attomey general was entitled torely upon hisown
institutional knowledge of criminal activity, but hewas constrained to identify the factual basis and
rational efor theuse of deterrence. Statev. Lane, No. E-1999-00615-CCA-R9-CD (Tenn. Crim. App.
at Knoxville, June 1, 2000), perm. to appeal denied, (Tenn. 2000) (citing Pinkham, 955 SW.2d at
960). The record reflects that no factual basis or rationale for the application of deterrence was
offered by the prosecutor.




Criminal History

Diversion was a so denied because “the defendant hasa criminal history.” Although we do
not dismissthe Appellant’ sprevious sixteen-year-old plusmunicipal ordinanceviolations, webelieve
itimportant to distinguish between municipd proceedingsand convictionsfrom acourt withcriminal
jurisdiction.

The Appellant’s “criminal history” is based upon violations of Humboldt city ordinances,
which resulted from forfeitures. Therefore, no court appearances were made by the Appellant; he
simply paid fines! “Casesinvolving violation of city ordinances arenot criminal prosecutions. . .
they arecivil in nature having astheir object the vindi cation of domesticregulations.” Briggsv. City
of Union City, 531 SW.2d 106, 107 (Tenn.1975) (citing Metro. Gov't of Nashville & Davidson
County v. Allen, 529 S\W.2d 699, 707 (Tenn.1975)). Additionally,

payment of a traffic fine in lieu of an appearance in court is neither a guilty plea nor an
express acknowledgment of guilt. There are many legitimate and plausible reasons for
choosing to pay such a fine by mail or otherwise, without intending to concede guilt.
Common experience demonstrates that the payment of atraffic citation issimply amatter of
expedience. Thecost of defensecompared with the amount of thefineand theinconvenience,
as well as the indirect economic losses of court appearances, are practical considerations
which often motivate an individua cited for a traffic violation to smply pay the fine.
Williams v. Brown, 860 S.W.2d at 856 (citations omitted).

Furthermore, the offensesoccurred withinarelatively short period of time, athreeyear period,
and most importantly, occurred sixteen years ago. In the past sixteen years, the proof indicates that
the Appellant has been aresponsible and law-abiding citizen.

Circumstancesof the Offense

Thedistrict attorney general in his November 13, 2000, |etter stated, “| especialyfind that ...
the apparent use of alcohol in thiscasewarrant(s) denying your request for diversion.” Also, thetrial
court found, “the facts and circumstances indicate, perhaps drinking was involved.” Thetrial court
noted that the EMTs smelled alcohol when they arrived on the scene. No blood alcohol test was
conducted. No substantia evidence existsto find that acohol was involved in this accident.

lU nder Tenn. CodeAnn. § 55-10-207 (d) (1998), “the person cited [for atraffic offense] may elect not to contest
the charge and may, in lieu of appearance in court, submit the fine and costs to the clerk of the court” A jurisdiction
which allows payment of a prescheduled amountemploysthe “caeteria’ system. Williamsv. Brown, 860 S.W.2d 854,
856 (Tenn. 1993) (citing Hannah v. ke Topper Structural Seel Co., 201 N.E.2d 63, 65 (196 3)).
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CONCLUSION

Case law has firmly established that the focus of a pre-trial diversion request is upon the
applicant’ samenability to correction. Any denial of diversion must beaccompanied by consideration
of al relevant factors with a discussion of those factors considered and the weight afforded each.
Statev. Curry, 988 SW.2d 153, 157 (Tenn. 1999) (citing Statev. Pinkham, 955 SW.2d at 960). In
other words, the prosecutor may not focus entirely upon the charged offense, but must also consider
the offender, his or her amenability to correction and whether the offender islikelyto reoffend. This
procedurewas not followed intheinstant case. It isapparent from the record that, by focusing almost
exclusively upon the need for deterrence, the undermining of law enforcement efforts, the
circumstances of the offense and a stale crimina history, the Appellant’s aimost entire adult life as
acontributing member of societyisof noimportance. After review, we find those factorswhich are
indicative of amenability to correction, i.e., the Appdlant's excdlent employment history, his
reputation for honesty and integrity and acts of charity in his community, a stable marriage and
devoted father of two, and his status asal aw abiding ci tizen for the past sixteen plusyears outweigh
those reasons cited by the prosecutor in denying diversion.

For the reasons stated above, we reverse the trial court’s ruling that the prosecutor did not
abuse his discretion in denying pre-trial diversion. This case is remanded to the trial court with
Instructionsthat amemorandum of understanding be entered for aperiod of two yearswithimposition
of appropriate conditions as provided by Tenn. Code Ann. 8§ 40-15-105(a)(2)(A)-(H).

DAVID G. HAYES, JUDGE



