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OPINION

|. Factual Background

On February 23, 1999, the petitioner pled guilty to the felony murder of Donad
Greenwood, the especially aggravated robbeay of Greenwood, and conspiracy to commit the
especially aggravated robbery of Greenwood. The record indicates that the petitioner and her co-
defendant, Kenneth Paul Dykas, went to thevictim'’ sresidenceat the Jackson M otel in Murfreesboro
with the intention of stealing the victim’s gun. To effect the robbery, Dykas beat the victim in the
head with ahammer. When the victim was dead, Dykas instructed the petitioner to remove money
from the victim’s wallet. The petitioner did so and later went with Dykas to purchase beer and




cigarettes with the victim’s money. Subsequent to an investigation, police determined that the
petitioner and Dykaswere involved in the robbery and murder of Greenwood. The petitioner was
charged with first degree premeditated murder, first degree felony murder, especial ly aggravated
robbery, and conspiracy to commit especially aggravated robbery.

Gerald L. Mdton, the district public defender, was appointed to represent the
petitioner. Over the course of ayear, counsel investigaed the case and discussed the case with the
petitioner. On February 2, 1999, the State offered to allow the petitioner to plead guilty to felony
murder, with asentence of lifeimprisonment in the TennesseeDepartment of Correction; especially
aggravated robbery, with a sentence of fifteen years incarceration; and conspiracy to commit
especially aggravated robbery, with a sentence of eight years incarceration. The plea offer also
provided that the petitioner’ s sentences should be served concurrently. On February 23, 1999, the
petitioner accepted the foregoing offer and pled guilty to the three named offenses.

Subsequently, the petitioner filed apetition for post-convictionrelief allegingthat she
had received theingfective assistance of trial counsel, contending that he infrequently metwith her
and he insufficiently explained the proceedings. Additionally, the petitioner aleged that her guilty
pleas were not voluntary or knowing because counsel advised her that if she did not plead guilty she
would receive the death penalty for the murder. Sheaso alleged that she was taking psychotropic
drugs at the timeof the guilty pleaswhich af fected her judgment. Fol lowing an evidentiary hearing,
the post-conviction court dismissed the petition, finding that the petitioner had not met her burden
of proof. Itisfrom this determination that the petitioner now appeds.

[I. Analysis
Because this post-conviction petition was filed after May 10, 1995, the petitioner

must proveall factual alegations containedinthepetition by dear and convinang evidenceinorder
to obtain relief. Tenn. Code Ann. § 40-30-210(f) (1997). In other words, the petitioner must
demonstrate that there is “no serious or substantial doubt about the correctness of the conclusions
drawn from the evidence.” Hodgesv. S.C. Toof & Co., 833 SW.2d 896, 901 n.3 (Tenn. 1992); see
also Statev. Holder, 15 SW.3d 905, 911 (Tenn. Crim. App. 1999), perm. to appeal denied, (Tenn.
2000). The post-conviction court bears the responsibility of resolving all issues regarding the
credibility of witnesses, the weight and value to be accorded the testimony of those witnesses, and
the factual questions raised by the evidence. Henley v. State, 960 SW.2d 572, 579 (Tenn. 1997).
Accordingly, on appeal,

thefindingsof the[post-conviction] court, upon questionsof fact, are

conclusive unless this Court finds that the evidence preponderates

againstthelower court’sjudgment. . . . [Furthermore,] thefindings of

a [post-conviction] judge in an oral hearing, who sees and hearsthe

witnessestestify, and hears and considers conflicting tesimony, will

be given the weight of ajury verdict.
Bratton v. State, 477 SW.2d 754, 756 (Tenn. Crim. App. 1971) (citations omitted).

A. Ineffective Assistance of Counsel
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It is well-establishad that a claim of ineffective assistance of counsel is a mixed
guestion of law and fact. State v. Burns, 6 SW.3d 453, 461 (Tenn. 1999). In this regard, our
supremecourt hasrecently statedthat, in cases of ineffective assistance of counsel, apost-conviction
court’s findings of fact are reviewed de novo with a presumption of correctness while the post-
conviction court’ s conclusions of law arereviewed purely de novo. Fieldsv. State, 40 S.W.3d 450,
458 (Tenn. 2001).

This court has previously observed that

“[a] convicted defendant’s claim that counsel’s assistance was so

defective as to require reversal of a conviction . . . has two

components.  First, the defendant must show that counsel’s

performancewas deficient. Thisrequiresshowingthat counsel made

errors so serious that counsel was not functioning as the ‘ counsd’

guaranteed the defendant by the Sixth Amendment. Second, the

defendant must show that the deficient performance prejudiced the

defense. Thisrequires showing that counsel’ s errors were so serious

as to deprive the defendant of a fair tria, a trial whose result is

reliable.”
Rhoden v. State, 816 S.W.2d 56, 60 (T enn. Crim. App. 1991) (quoting Strickland v. Washington,
466 U.S. 668, 687, 104 S. Ct. 2052, 2064 (1984)); see also Goad v. State, 938 S.W.2d 363, 369
(Tenn. 1996); Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). If the petitioner fails to prove
even one of the above elements, then the petitioner has failed to meet her burden of proving the
ineffective assistance of counsel. See Burns, 6 S.W.3d at 461.

In the instant case, the petitioner testified that she only met with trial counsel three
or four times during the year that he represented her. Additionally, the petitioner contended that
counsel never shared discovery with her, nor did he explain the purpose of any of the motions he
filed. The petitioner also alleged that counsel coerced her into pleading guilty by telling her that she
would receive the death penalty if she went to trial and was convicted.

In direct contrast with the petitioner’ s testimony, trial counsel testified that he met
with the petitioner seven or eight times, and that other members of the public defender’ s staff met
with the petitioner on at least two or three occasions. Counsel maintained that not only did he share
discovery with the petitioner, he also spent a considerable amount of time reviewing the discovery
materialswith her. Counsel averred that, prior to ahearing on any motions, he always explained the
motions to the petitioner. Fnally, counsel asserted that, after January 12, 1999, when the State
informed counsel that the maximum sentence the State intended to seek was life imprisonment
without the possibility of parole, he shared thisinformation with the petitioner and also advised her
of the additional risk of receiving consecutive sentencing for any other convictions.

In essence, the outcome of the petitioner’ s post-conviction hearing depended upon

the credibility of the witnesses. Because the petitioner repeatedly conceded at the post-conviction
hearing that she had often lied during the guilty plea hearing, the post-conviction court determined
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that the petitioner was not a credible witness. See Rhoden 816 S.W.2d at 69. Therefore, the post-
conviction court accredited the testimony of trial counsel and dismissed the petition. Aswe stated
earlier:

The findings of fact of the [post-convidion] judge on a petition for

post[-]conviction relief are afforded the weight of ajury verdict and

are conclusve on appea unless the evidence in the record

preponderatesagainst thosefindings. . . . [Additionally,] [a]ppellate

courtsin this State do not reweigh or reevaluate the evidence.
Henley, 960 S.W.2d at 578-579 (citationsomitted). Intheinstant case, thereisnothingintherecord
to preponderate against the conclusion of the post-convidion court that the petitioner did not meet
her burden of proving that she received the ineffective assistance of counsel. Thisissueiswithout
merit.

B. Guilty Pleas
The petitioner also complains that her guilty pleas were neither voluntary nor
knowing because her trial counsel coerced her into pleading guilty by telling her that she would
receive the death penalty for the felony murder offense if she went to trial and was convicted.
Additionally, the petitioner maintains that “she was under the influence of medicines which
prevented her pleafrom being voluntary.”

Our supreme court has previously noted that
“[a@] court charged with determining whether [guilty] pleas were
‘voluntary’ and ‘intelligent’ must look to various circumstantial
factors, such asthe relative intelligence of the defendant; the degree
of [her] familiarity with criminal proceedings; whether [she] was
represented by competent counsel and had the opportunity to confer
with counsel about the options availableto [her]; the extent of advice
from counsel and the court concerning the charges against [her]; and
the reasons for [her] decision to plead guilty, including a desre to
avoid a greater penalty that might result from ajurytrial.”
Wallen v. State, 863 S.W.2d 34, 38 (Tenn. 1993) (quoti ng Blankenship v. Stae, 858 S.W.2d 897,
904 (Tenn. 1993)).

Notably, at the post-conviction hearing, the petitioner testified that sheattended high
school through the eleventh grade and has no problem reading and writing. She admitted that she
signed the guilty plea agreement but contended that she did not read the document; she merely
“looked over it.” Howeve, trial counsel testified that he woud have carefully explainedthe guilty
plea document to the petitioner prior to her signing it. Specifically, counsel testified that, “1 don’t
recall that we sat there and read the form. [The petitioner] had it with the ability to read it as |
summarized it and led her through it.” Moreove, we observe tha counsd testified that he
thoroughly reviewed all aspects of the case with the petitioner on numerous occasions throughout
the course of hisrepresentation. Additionally, therecord revedsthat, at the guilty pleahearing, both



the trial court and petitioner’s counsel extensively discussed the petitioner’ s rights with her and,
theresf ter, the petiti oner asserted that she wanted to plead gui lty.

At the guilty plea hearing, the petitioner testified that her attorney had thoroughly
investigated her case and had sufficiently discussed the petitioner’ srights with her. Additi onally,
the petitioner testified that no one scared her or forced her into pleading guilty and, therefore,
maintained that her guilty pleas were fredy and voluntarily entered. See Gary Carr v. State, No.
W1999-01242-CCA-R3-CD, 2000 WL 763962, at **4-5 (Tenn. Crim. App. at Jackson, June 8,
2000), perm. to appeal denied, (Tenn. 2001). Again, we notethat trial counsel testified at the post-
conviction hearing that

[flrom January the 12" of 1999, which is the date that [the Stat€]

advised me that it would be a life without parole case, . .. | would

never have again mertioned to [the petitioner] any possbility of the

death penalty because there was not apossibility of the death pendty

after that date.

As we previously mentioned, due to the petitioner’s poor credibility, the post-conviction court
accredited counsel’ s testimony and found that the petitioner had not been incorrectly advised asto
the possible punishment for the felony murder offense. See Tracy Davidson v. State No. W1999-
00080-CCA-R3-PC, 2000 WL 674697, a *4 (Tenn. Crim. App. at Jackson, May 16, 2000), perm.
to appeal denied, (Tenn. 2000); Elbert Tatev. State, No. 02C01-9810-CR-00304, 1999 WL 608703,
at *3 (Tenn. Crim. App. at Jackson, August 12, 1999).

Finaly, the petitioner claims that she was taking the prescription medications
“Halydon, Cogentin, and Vistaril” at thetime of theguilty pleahearing andthat these drugs affected
her ability to comprehend her guilty pleas. Specifically, the petitioner testified that

| hear voices, and sometimes they’re telling me to say things or do

things that aren’t correct, or maybe they re not correct, and I'll do

themanyway. It'salot of mental thingsthat goeson in my head that

makes the medicine necessary.

Now [that the medication has been changed] | can sit and talk with
you and usudly understand. Before, with those medications, it was
likel wouldjust sit, like | was azombie, and anything could be going
on around me, and . . . | wouldn’t know anything about it.

Petitioner’ strial counsel testified, however, that the petitioner always seemed alert
and abl eto understand the proceedings. Additionaly, counsel testified that, prior to the guilty plea
hearing, the petitioner had been evaluated by mental health experts who were informed about the
petitioner’s medications and nevertheless found her competent to stand trial. Moreover, the
petitioner’ sown testimony at the guilty pleahearingcontradictsher current alegation. Specifically,
thefollowing colloquy occurred betweenthe petitioner and thetrial court at the guilty pleahearing:

Q: Today are you under theinfluence of any drugs--

A: No.



Q: --acohoal, or anything that would impair your ability to understand

clearly what you' re doing?

A: No.

Q: Areyou under the care of any mental health provider or anything

else that would prevent you from fully understanding and

appreciati ng the gravity of what you' re doi ng?

A: | don’t think so.

Q: Well, either you are or you aren’t.

A: I’'mnot.
The post-conviction court wasentitled to accredit the petitioner’ stestimony at theguilty pleahearing
aswell asthetestimony of trial counsel at the post-conviction hearing. SeeCarr, No. W1999-01242-
CCA-R3-CD, 2000 WL 763962, at **4-5. Thisissueis likewisewithout merit.

[11. Conclusion
Finding no error, we affirm thejudgment of the post-conviction court.

NORMA McGEE OGLE, JUDGE



