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OPINION

Factual Background

The Defendant was indicted for one count of arson and one count of setting fire to personal
property. At apre-tria hearing, the Defendant informed the court that hewas dissatisfied with his
appointed counsd:

THE COURT: Mr. Far, I've got aletter from you and got it yesterday, didn’t have a
chance to read it until this morning. What’ s the problem?

DEFENDANT: | don’t want to be represented by Mr. what’s his-name right there.
| don't feel that Mr. whatever --

THE COURT: Perkins.

DEFENDANT: -- Mr. Perkins has got my best interest at heart. |1 don’t think he's
representing me proper, and I’ m not going in the courtroom with him. It’ s just that
plain and simple.

THE COURT: Y ou'renot going into the courtroom?

DEFENDANT: | don’t think he's giving me the best representation. | don’t think
he' s representing me proper. You read my |eter.

THE COURT: | read your letter. What concerns me about the whol e thing, inyour

letter you weretalking about wanting a speedy trial, that you’ ve beeninjail now for
some months, --

DEFENDANT: Ten months, to be exact, sir.
THE COURT: We are ready to try the case this morning at your request from last
week. Mr. Perkinshas worked on your case for quite some time, is prepared to try

the case thismorning. We'reready to try it.

DEFENDANT: Okay. Let me just ask you. Let me ask Mr. Perkins a couple of
guestions.

MR. PERKINS (DEFENSE ATTORNEY): No, sir; I'm not going to answer your
guestions.

DEFENDANT: Y ou re not going to answer my questions?



MR. PERKINS: No, sir; I'mnot going to answer your questions here, not in front of
al these people, no, sir.

THE COURT: Hecan't. That would be aviolation.

DEFENDANT: Can meand Mr. Perkinstalk in privatethen? I’ m pretty suremeand
him can get this settled if we can just talk in private for just one moment, Y our
Honor. We can goin alittle room, Mr. Perkins.

MR. PERKINS: Rather than run the risk —if everybody could just excuse us.

MR. FAR: Please understand, Y our Honor, thereisno possibl eway that | want to go
to trial with Mr. Perkins.

THE COURT: WEell, you' regoing to haveto gototrial with Mr. Perkins or represent
yourself. You've got competent counsel here. 1I’ve observed Mr. Perkins over a
number of years, and he's extremely competent.

MR. FAR: He probably is an excellent attorney, but | don’t thirk he’s got my best
interest at heart. You see what I’'m saying? He might represent a European or
Caucasian the best way he can, but as far as ablack man, | don’t think heé s got my
best interest at heart.

THE COURT: Well, I' ve seen him represent all colors.

COURT REPORTER: Do you need me to step out, too?

MR. PERKINS: Yes ma am. | need you to step out.

DEFENDANT: Y ou don’t haveto step out because—you need to understand if | live
long enough, | --

MR. PRICE (PROSECUTOR): Mr. Far, | would suggest that you not threaten me.
DEFENDANT: I’m not threatening you.

MR. PERKINS: Judge, I’ ve explained — for purposes of the record, I've explained
to Mr. Far that it’ s not my decision whether | represent him or not, that that' syours.

THE COURT: Y ou’ ve been appointed by the Court and | don’t change that.

For the purposes of the record, the court then placed the Defendant under oath, and the Defendant
testified that he was dissatisfied with hiscourt-appointed lawyer, Mr. Perkins, because Mr. Perkins
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had not filed any pre-trial motions. After the Defendant explained why he did not want Mr. Perkins
to represent him, the colloquy continued as follows:

MR. PRICE: Mr. Far, the trial goes forward today. Are you wanting to go into the
courtroom yourself, or do you want to stay outside the courtroom?

DEFENDANT: I'm not alawyer. What would | look like going in there trying to
represent myself?

MR. PRICE: Do you want to go in or do you want to stay out? Do you want to
answer the question?

DEFENDANT: Do you think I’m stupid?

MR. PRICE: I’m just asking you the question.

DEFENDANT: Do you? That’swhat I’m asking you. Do you think I'm stupid?
MR. PRICE: Mr. Fa, we're goingto ask you a couple of questions.
DEFENDANT: Could you answer my question?

MR. PRICE: No sir, I'll not answer that question.

THE COURT [to the Defendant]: You'll answer his questions.

MR. PRICE: I'm just asking you, do you want to go into the courtroom during the
trial, or do you want to be outsidethe courtroom during the trial ?

DEFENDANT: | do not want to go to trial without proper representation.

MR. PRICE: All right, Y our Honor, inlight of all that’ sgoneon here, if Mr. Far does
not want to go into court --

DEFENDANT: How do you want toforce me to go totrial?

MR. PRICE: Mr. Fa, do you want to stay here for thetrial ?

DEFENDANT: Look, can | go back? 1I'm ready to go back. Can you tell these
people to take me back, please?



MR. PRICE: Mr. Fa, do you undestand that we' re going forward with the trial ?
MR. FAR: | don’t understand nothing. Do | sound li ke | understand anything?

Theargument continued until the Defendant suggested that he might be ableto resolve hisproblems
with hisattorney:

DEFENDANT: Why don’t you just let me talk with Mr. Perkinsin private We'll
just —we'll just — let me just —we'll just go down the hall and talk, Mr. Perkins.

MR. PERKINS: | don’t know what’ sgoing to be acocomplished by that.

DEFENDANT: | don't know neither, but —

* *x %

THE COURT: That’ s the only thing wecan do but have atrial. 1'll get out of here.
DEFENDANT: | think I'll just talk to Mr. Perkins for just a minute.
MR. PERKINS: Be glad to.

DEFENDANT: | really don’t think that it’s going to change, but it don’t hurt to try
to work things out.

Therecordindicatesthat Mr. Perkinsthen met privately with hisclient and that jury selection
began shortly after that. During jury selection, the court informed the potential jurors that “the
Defendant has chosen not to be here.” After jury selection but prior to opening statements, Mr.
Perkinstold the court “1 just wanted to put on the record that | havejust tried to check with my client
and check on his status. | wasinformed by the officerswhowerein charge of him that heis asleep.
So | didn’'t wake him.” The court proceeded to try the Defendant in absentia. At the close of the
State’ s proof, Mr. Perkins went to speak with the Defendant, but the Defendant refused to talk to
Mr. Perkins. Mr. Perkinsthen moved the court to enter ajudgment of acquittal regarding the second
count, setting firetopersonal property, becausetherewasno proof of damage. Thetrial court agreed
and granted the defense motion. Before the jury ddiberated on the remaining count, Mr. Perkins
again tried to determine whether the Defendant wanted to be present, but the Defendant had
informed the officers guarding him that he did not want to speak with Mr. Perkins.

Thejury found the Defendant guilty of arson. At asubsequent sentencing hearing, a deputy
informed the court that the Defendant refused to attend his sentencing hearing. Following the
hearing, the trial court sentenced the defendant as a Range |1l persistent offender to fourteen years
incarceration.



Right to Be Present at Trial
First, the Defendant daims that he was erroneously excluded from attending histrial. We
must agree. Rule 43 of the Tennessee Rules of Criminal Procedure, entitled “Presence of the
Defendant” provides, in relevant part,

(a) Presence Required. Unlessex cused by the court upon defendant’'s motion,
the defendant shall be present at thearraignment, at every stage of thetrial including
the impaneling of the jury and the return of the verdict, and at the imposition of
sentence, except as otherwise provided by thisrule.

(b) Continued Presence Not Required. Thefurther progressof thetrial to and
including the return of the verdict and imposition of sentence shall not be prevented
and the defendant shall be considered to have waived the right to be present
whenever a defendant, initially present:

(2) voluntarily is absent after the trial has commenced (whether or not he or
she has been informed by the court of the obligation to remain duringthetrial), or

(2) after being warned by the court that disruptive conduct will cause the
defendant to be removed from the courtroom, persistsin conduct which is such asto
justify exclusion from the courtroom. If atrial proceedsin the voluntary absence of
the defendant or after the defendant'sremoval from the courtroom, he or she must be
represented in court by competent counsel; and, if the defendant has been removed
from the courtroom, he or she shall be given reasonable opportunity to communicate
with counsel during thetria. If atrid is proceeding with the defendant excluded
from the courtroom because of disruptive condud, the court shall periodically
determineat reasonabl einterval swhether the defendant will then signifywillingness
to avoid creating adisturbanceif allowedto return to the courtroom and shall permit
such return when the defendant so signifies and the court reasonably believes the
defendant.

Tenn. R. Crim. P. 43. Based on the clear language of the rule, this Court has previously held that
“the clear implication from the language ‘initially present’ and *to be removed from the courtroom’
isthat Rule43(b)(2) only allowsthetrial court to prevent adefendant from continued attendance at
his or her trial when the defendant was initially permitted to attend the trial, but engaged in
disruptive behavior during the trial.” State v. Ballard, 21 SW.3d 258, 261 (Tenn. Crim. App.
2000)(emphasis added).

Furthermore, in State v. Richard M. Far, Jr., another panel of this Court reversed the
judgment of the trial court under circumstances similar to those in this case. No. M1999-01998-
CCA-R3-CD, 2001 WL 208513, at * 3 (Tenn. Crim. App. at Nashville, March 1, 2001).* Inthat case,
the defendant engaged in extremely disruptivebehavior prior totrial, and the defendant wastried and

lAs the name suggests, that case involved the same defendant asthe case sub judice.
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sentenced in absentia. The State argued there, asit does here, that the defendant had notice of the
time and place of histrial but voluntarily left the pre-trial meeting and thus waived his right to be
present pursuant to Statev. Kirk, 699 SW.2d 814, 819 (Tenn. Crim. App. 1985) and Statev. Marcus
Anthony Robinson, No. 03C01-9512-CR-00410, 1997 WL 396241 (Tenn. Crim. App. at Knoxville,
July 16, 1997). However, thisCourt found Kirk and Robinson “ clearly distinguishable’ from Far,
asthe defendants in those cases voluntarily fled while the defendant in Far wasin custody and thus
unable to voluntarily flee. State v. Richard M.. Far, Jr., 2001 WL 208513, at * 4. Such isthe case
here as well.

The Court in Far also noted that the holding in Kirk is suspect, because the federal caseson
which Kirk based its holding have been overruled by the United States Supreme Court in Crosby V.
United States, 506 U.S. 255, 260, 113 S. Ct. 748, 752, 122 L. Ed. 2d 25 (1993). Statev. Richard M.
Far, Jr., 2001 WL 208513, at *4.? Indeed, Judge Byers the author of the Kirk decision, later
indicated that the analysisin Crosby required areexamination of Kirk “inthe proper case.” Statev.
Marcus Anthony Robinson, 1997 WL 396241, at *4 (Byers, J., concurring). Thisis such a case.
Likethe defendant in Kirk, the defendant in Crosby voluntarily fled prior to the commencement of
histrial. Crosby, 506 U.S. at 256-57. Justice Blackman, writing for the unanimous Court, held that
the plainlanguage of rule43 of the Federal Rulesof Criminal Procedure (which substantially mirrors
rule43 of the Tennessee Rulesof Criminal Procedure) “prohibitsthetrial in absentia of adefendant
who is not present at the beginning of trial.” Id. at 262. Although the Court in Crosby only
concerneditself with adefendant who voluntarily left, rather than adefendant who was removed for
disruptive behavior, Ballard mandates that theanalysisis the samefor a Defendant who isremoved
for disruptive behavior. Ballard, 21 SW.3d at 261. Therefore, we hereby overrule the holding of
Statev. Kirk and adopt the reasoning of the United States Supreme Court in Crosby. We hold that
Rule 43 only allows atrial in absentia when the defendant isfirst present at trial and then leaves,
voluntarily or otherwise. In this case, because therecord is unclear, we cannot determine whether
the Defendant voluntarily left or was prohibited from entering thetrial initially. However, asnoted
above, it makes no difference, because the key inquiry is whether the defendant was present at the
beginning of trial. In this case, the Defendant was absent when trial commenced.

We also note that, if the defendant was excluded for disruptive behavior, rule 43 mandates
that “the court shall periodically determine at reasonable intervals whether the defendant will then
signify willingness to avaid creating a disturbance if allowed to return to the courtroom and shdl
permit such return when the defendant so signifiesand the court reasonably believesthedefendant.”
Tenn. R. Crim. P. 43(b)(2). In this case athough the Deendant’ s attorney, Mr. Perkins, made at
| east three attempts to communi cate with the defendant, all of the attemptswere unsuacessful. Most
importantly, Mr. Perkins sfirst attempt was unsuccessful becausethe Defendant wasasleep and Mr.
Perkinsdid not want to wakethe Defendant. Although the Defendant subsequently refused to speak
with Mr. Perkins, the trial was virtually over by the time Mr. Perkinsagain tried to communicate
with the Defendant. Thisis not the type of periodic determination envisioned by the rule.

2Recently, the Tennessee Supreme Court in Statev. Carruthers, 35 S.W.3d 516, 567 -68 (Tenn. 2000) appeared
to cite Kirk with approval. However, the Carruthers opinion makes no mention of Crosby. Further, the facts of
Carruthersinvolve a defendant who was initally present at trial, but absented himself prior to sentencing. Under these
circumstances we believe that Carruthers does not control the holding in this case.
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Nor can wefind the error harmless. A defendant’s presenceat trial permitsthe defendant to
confront and observe witnesses; to make suggedionsto hislawyer; to observe evidenceintroduced
by the State; to absorb information that may beimportant on apped or in alater petition for post-
conviction relief; and to exercise hisright to testify if necessary. We conclude that the error in this
caseinvolved asubstartial right, the denial of whichwouldresultin prejudicetothejudicial process.
Tenn. R. App. P. 36 (b); see also State v. Muse, 967 SW.2d 764, 768 (Tenn. 1998)(holding that a
defendant’ s absence from jury selection was not subject to harmless error analysis and required
automatic reversal). Accordingly, we must reverse this case and remand it to the trial court for a
new trial.

Because the language of rule 43 mandates reversal, resolution of the Defendant’s
constitutional claimsis unnecessary. However, in order to provide further clarification and in the
event of further review, we will briefly address the merits of the Deendant’s claim that he was
denied his constitutional right to bepresent at trial.

Theright of an accused to bepresent at hisown tria isfundamental and derivesfrom several
sources, including the Tennessee and United States Constitutions. Muse, 967 S.W.2d at 766. There
IS apresumption against waiver of fundamental constitutional rights. Id. at 767 (citing Johnson v.
Zerbst, 304 U.S. 458, 464, 58 S. Ct. 1019, 1023, 82 L. Ed. 1461 (1938)). Moreover, such rights may
only be waived personally, and the relinquishment of such rightswill not be presumedfrom asilent
record. 1d. (citing Housev. State, 911 SW.2d 705, 714 n. 20 (Tenn. 1995)). In order towaivethe
right to be present at trial, the record must reflect that the accused had knowledge of hisright and
personally waived the right either in writing or in open court. 1d. at 768; see also Far, 2001 WL
208513, at *7. Therecord in this case reflects no such waiver. Indeed, the record only reflects that
the Defendant retired with Mr. Perkins to discuss the case, and jury selection began shortly
thereafter. Although much of the pre-trial hearing transcript indicates that the court and the
prosecutor threatened to try the defendant in absentia, the Defendant expressly stated that he did not
understand hisright, and infact indicated that he might wish to exerciseit. Inshort, thefactsinthis
caseindicate that the defendant did not effectively waive his constitutional right to be present at his
trial.> Thus, even if Rule 43 of the Tennessee Rules of Crimind Procedure had not mandated
reversal, the Tennessee and United States Constitutions would.

Sentencing

3The Defendant has not specifically challenged his absence at the sentencing hearing. However, we emphasize

that in the event there isanother conviction and a necessary sentencing hearing upon remand, that the
trial court should enaure that the Defendant is aware of his congitutional and statutory rights to attend
his sentencing hearing, prior to holding the sentencing hearing in Defendant's absence. . . .
Furthermore, prudence might dictate that the trial court exercise itsright to require the Defendant to
attend his sentencing hearing, subject to being removed if he becomes disruptive.

State v. Richard M. Far, Jr., No. M1999-01998-CCA-R3-CD, 2001 WL 208513, at *3 (Tenn. Crim. App. at Nashville,
March 1, 2001).
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TheDefendant also challengeshissentence. Althoughthisissueistechnically moot, weelect
to addressit in case of further review and to providethetrial court with some guidance in the event
of another conviction.

At the sentencinghearing, the State’ sproof consiged of thetestimony of two witnesses. The
first witness was Jennifer Brittain, a probation officer. Ms. Brittain testified that, although the
Defendant was unwilling to speak with her, her investigation of the Defendant’s background
indicated a relatively lengthy aiminal history spanning several states. Her investigation also
revealed that the Defendant had used six or seven social security numbers and twenty-five aliases.
Ms. Brittain testified that the Defendant had been convicted of forgeryin Wyomingin 1981, forgery
in Californiain 1985,* and forgery in Indianain 1994, and she produced documentation of those
convictions. She then introduced an abstract received from Indiana which indicated that the
Defendant had also been convicted of fraud on afinancial institution in Indianain 1995° Ms.
Brittainalso testified that the Defendant had been convicted of assault with intent torobin Maryland
in 1975 and attempted larceny and pickpocketing in Maryland in 1976, although she did not have
documentation tha reflected those convictions.

The State’ s next witness was Darene Steadman, a transportation officer for the Rutherford
County Sheriff’s Office. Officer Steadman testified that she had transported the Defendant to and
from jail recently, and while doing so, she heard him threaten her, the Defendant’ s attorney, the
judge and the prosecutor in this case.

At the conclusion of the hearing, the trial court hdd as follows:

| do feel that [the Defendant] had prior convidions that would makehim a
persistent offender and a Range Il offender, as previously put into evidence and
marked. Therefore, | would sentence him to 14 years as a persistent 45 percent,
Range |11 offender to the Tennessee Department of Corrections.

The Defendant was convicted of arson, aclass C felony. AsaRange |11 offender, the
Defendant was eligible for a sentencing range of beween ten and fifteen years. Tenn. Code Ann.
8 40-35-112. Othe than the difference in the classof felony, the sentencing hearing in this case
appears to have been conducted in an identical manner as the sentencing hearing in Far. Asthis
Court noted in that case,

In order to have [the Defendant] found to be a ‘persistent offender’ pursuant to

Tennessee Code Annotated section 40-35-107, the State must show that he has a

combination of ‘five (5) or more prior felony convictionswithin the conviction class

or higher, or within the next two (2) lower felony classes, where applicable.” Tenn.

Code Ann. 8§ 40-35-107(a)(1). Furthermore, Tennessee Code Annotated section

40-35-107(b)(5) statesthat * * prior convictions' includes convictions under the laws

4Actual|y, whiletheexhibitindicatesthat the Defendantserved hisfederal sentencein Califomia, he pledguilty
to forgery in the United States Didrict Court inthe Southern District of Ohio.

5The prosecutor argued that the abstract contained two qualifying felonies the fraud on afinancial institution

and one count of forgery. From our reading of the record, however, it appears that the forgery charge was the same one
she had testified about previously.
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of other any other state . . . if committed in this state, would have constituted an
offensecognizable by thelawsof thisstate.” If the convictioninthe other stateisnot
anamed felony in Tennessee, theel ements of the offense committedin the other state
must be used to determine what classification the offense is given in a Tennessee
court. Tenn. Code Ann. 8§ 40-35-107(b)(5) (1997). Tennessee Code Annotated
section 40-35-107(b)(3) states that when an offense is committed as a juvenile, it
cannot be considered asaprior convictionunlessthejuvenileisconvicted of afelony
in criminal court. At most, Defendant has convictions for seven prior felonies.
However, the information in the pre-sentence report is sketchy and questionable. It
isimpossibleto tell from the record whether the convictionsfor offenses committed
as a juvenile and the convictions in states other than Tennessee, meet the
requirements necessary to classify Deendant as a ‘persistent offender’ under
40-35-107(b)(3) and (b)(5). In the event of anothe sentencing hearing, in order to
uphold the sentence of * persistent offender,” the trial court should make additional
findings of fact based upon more conclusive evidence than what is presently
contained in the pre-sentence report. We note that before a Defendant can be
sentenced within Range 11, the court must find him, ‘ beyond areasonabledoubt,” to
be apersistent offender. Tenn. Code Ann. 8 40-35-107(c). Inaddition, thetrial court
did not state the specific enhancement factor used to € evate the sentence. ... In
State v. Jones, 883 S.W.2d 597, 599-600 (Tenn. 1994), our supreme court said that
‘[t]o facilitate meaningful appellate review . . . the trial court must place on the
recorditsreasonsfor arriving at the final sentencing decision, identify the mitigating
and enhancement factorsfound, statethe specific facts supporting each enhancement
factor found, and articulate how the mitigating and enhancement factors have been
evaluated and balanced in determining the sentence.’

State v. Richard M. Far, Jr., 2001 WL 208513, *11-*12.

Accordingly, the judgment of the trial court is REVERSED and the caseis REMANDED
for further proceedings consistent with this opinion.

JERRY L. SMITH, JUDGE
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