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OnMay 21, 1999, Gary Leon Cureton, the Petitioner and A ppellant, pled guiltyinthe Greene
County Criminal Court to two counts of rape and two counts of sexual battery and waived hisright
toappeal. Followingtheguilty plea, thetrial court sentenced the Petitioner to serve seventeen years
incarceration. OnMay 25, 2000, the Greene County Court Clerk received a post-conviction petition
from the incarcerated pro se Petitioner and stamped the document to indicate that it had been filed
on that date. On June 2, 2000 the trial court issued a preliminary order dismissing the petition on
the ground that it was not timely filed. On June 12, the trial court received a pro se motion to
reconsider the dismissal of the petition, but the trial court denied the motion on June 19, 2000. On
August 2, 2000, this Court ordered the trial court to address the Petitioner’s request for the
appointment of counsel, and the trial court subsequently appointed counsel to assist with the
Petitioner’ sappeal. The Petitioner appealsthetrial court’sdismissal of his petition and subsequent
denial of hismotion to reconsider, arguing that he carried hisburden of proving that thepetition was
timely filed. Because the Petitioner was never afforded an opportunity to provethat hetimely filed
his petition, weremand for ahearing to determine whether the Petitioner’ s petition wastimely filed.
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OPINION

ThePetitioner argueson appeal that thetrial court erroneously dismissed hispetition, because
he claimsthat hefiled the petition withinthe statute of limitations. The Post-Conviction Procedure
Act provides that, with certain exceptions not applicable here, a petition for post-conviction relief
must be filed within one year of the date of the final action of the highest state appellae court to
which an appeal istaken or, if no appeal istaken, within oneyear of the date on which the judgment
becamefinal. Tenn. Code Ann. §40-30-202(a). InStatev. Hall, 983 S.\W.2d 710 (Tenn. Crim. App.
1998), this Court held that ajudgment based on a guilty plea becomes final on the date the pleais
accepted and the judgment, including sentence, isimposed. Id. at 711.

In this case, the record does not contain a judgment; however, the absence of ajudgment is
not fatal to thisappeal, because atranscript of the guilty pleaindicatesthat the Petitioner pled guilty
to the chargesonMay 21, 1999. Thus, assuming thejudgment was entered at the earliest possible
time, i.e.,, on May 21, 1999, the Petitioner would have had to file his petition by May 21, 2000 in
order to comply with thetimelimitin Tennessee Code Annotated section 40-30-202. The Petitioner
points out, however, that May 21, 2000 fe |l on aSunday. Tennessee Rule of Criminal Procedure
45(a) provides:

In computing any period of time the day of the act or event from which the

designated period of time begins to run shall not be included. The last day of the

period so computed shall beincluded unlessit is a Saturday, a Sunday, a legel

holiday, or aday when the clerk'sofficefor filingisclosed, in which event the period

runs until theend of the next day whichisnot aSaturday, aSunday, alegd holiday,

or aday whentheclerk'sofficefor filingisclosed. When aperiod of time prescribed

or allowed is less than 7 days, inteemediate Saturdays, Sundays and legd holi days

shall be excludedinthe computation. Asusedintheserules"legal holiday" includes

any national holiday or holiday designated by the State of Tennessee.

Tenn. R. Crim. P. 45(a). Accordingly, the Petitioner could havefiled hispetition asl ate asM onday,
May 22, 2000 in order to comply with the statutory time limit.

The Petitioner allegesin hispetition that he did “file” his petition on May 22, 2000, because
he gave hispetition to the prison officialsto mail it that day. Tennessee Rule of Criminal Procedure
49(c) provided a the time of filing, in pertinent part:

If petitions for post conviction relief or other papers are prepared by or on behalf of

apro se litigant incarcerated in a correctional facility, filing shall be timely if the

paperswere delivered to the appropriate individual at the correctiond facility within

the time fixed for filing.

Tenn. R. Crim. P. 49(c) (1999); seeaso R. Tenn. Sup. Ct. 28 § 2(G). To support hisargument, the
Petitioner points to the certificate of service, which is dated May 22, 2000.

However, thetrial court did not allow petitioner to present proof nor did thetrial court make
findings of fact which enable this court to determine whether the trial court found the Petitioner’s
claim to be incredible. Instead, both the preliminary order denying the petition and the order



dismissing the motion to reconsider bath merely indicate that the petition was time-barred, but do
not give any reasons for the findings. See Tenn. Code Ann. § 40-30-206.

The State argues that the Petitioner’ s mere all egations that he delivered his petition to the
appropriateindividual at the corrections facility is not enough to sustain his burden of proof under
Tennessee Rule of Criminal Procedure 49(c). In support of itsargument, the State citesMichael S.
Neely v. State, No. M1999-1823-CCA-R3-PC, 2000 WL 711146 (Tenn. Crim. App. at Nashville,
June 2,2000). In Michael S. Neely, the petitioner testified at a hearing that he delivered the petition
to acorrectional facility mailbox on March 4, 1999, but the petition was not filed until June 3, 1999.
Id. at *1. This Court held that the petitioner in that case had not carried his burden of proving that
hefiled the petition in time, noting that “ no certificate of servicewas produced at the hearing or on
appeal.” Id. at *2.

This case is distinguishable from Michael S. Neelyin several ways. First, the Petitioner in
this case has provided a certificate of serviceindicating that he delivered the petition on the last day
possible. Second, the petition was stampedtoindicatethat it wasfiled in the Greene County Clerk’s
office on May 25, 2000, which tends to support the Petitioner’ s claim that he delivered the petition
to the appropriate corrections official only three days earlier at the Turney Correctional Center in
Only, Tennessee. Finaly, the petitionerinMichael S. Neely presented his clam at ahearing, which
allowed for the development of arecord and thorough findings of fact. In this case, the trial court
dismissed the petition and subsequent motion to reconsider without specifically finding that the
Petitioner had not carried his burden.

Weconcludethat, under theunusual circumstancesof thiscasethe Petitioner should begiven
the opportunity to establish whether or not the petition was delivered to the appropriate prison
official for mailing within the statute of limitations. See Lakeith O. Lightfoot v. State No.
02C01-9703-CR-00129, 1998 WL 64005, (Tenn. Crim. App. at Jackson, Feb 18, 1998)(remanding
for a hearing where petitioner made a threshold showing that he delivered petition to corrections
officials before expiration of statute of limitations). We emphasize that the sole purpose of the
hearing should be to determine the timeliness of the petition. If the Petitioner carries his burden of
proving that he filed his petition in atimely manner, the petitioner should be allowed to proceed.
If not, the trial court should make specific findings of fact, e.g., that the trial court finds the
Petitioner’s claim incredible, and dismiss the petition.

Accordingly, the judgment of thetrial court is REVERSED, and the caseis REMANDED
to thetrial court for further proceedings consistent with this opinion.

JERRY L. SMITH, JUDGE



