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OPINION
The defendant, David D. Bottoms, was indicted by a Davidson County Grand Jury on two

counts of aggravated arson. On July 13, 2000, he pled guilty to one count of arson. According to
his agreement with the State, he received a four-year sentence as a Range |, standard offender. A



sentencing hearing was held on August 18, 2000, for the sole purpose of determining the manner of
service of the sentence and any issues regarding restitution. At the conclusion of that hearing, the
trial court denied the defendant’ s request for alternative sentencing and ordered that he serve his
sentencein confinement in theworkhouse.* In addition, thetrial court ordered the defendant to pay
$10,000 in restitution to hislandlord, John Jones, whose property was damaged by the criminal acts
of the defendant. Thetrial court further refused to grant the defendant, who was employed at the
time of the hearing, immediate work release eligibility. In this apped as of right, the defendant
presents two issues for our review:

I.  Whether the trial court erred in ordering the defendant to
serve hissentence in continuous confinement rather thanin
some alternative manner of punishment; and

[I.  Whether the trial court erred in ordering the defendant to
pay $10,000 in restitution.

Having reviewed the entire record on appeal, we condude that the trial court did not abuse
its discretion in ordering that the defendant serve his four-year sentence in confinement. Further,
we affirm the authority of thetrial court to order restitution in this case but remand to thetrial court
for additional findings consistent with this opinion.

FACTS

The central facts of thiscase are uncontroverted. The defendant, atwenty-six-year-old high
school dropout, wasliving in arented house at 527 Raymond Street in Nashvillewith hisgirlfriend,
Ashley Newby, and their child.? Thedefendant, an abuser of alcohol sincehewastwelveor thirteen,
had been sober for aperiod of somefour yearsprior to New Y ear’ sEve, December 31, 1999. At that
point he began drinking again. On January 12, 2000, he was, according to hi stestimony, “wasted,”
having started drinking at 7:00 am. He had argued during the day with Ms. Newby, and when he
got home, she was at the home of amale friend, Jerry Hill. The defendant testified that | wanted
her to comehome and shewouldn’t comehome.” The defendant apparently called Hill’shome and
said that he was " going to catch the house on fire and lay in the middle of it.” Hisfirst attempt at
starting afire in the front on the house was put out by other individuals. The defendant’ s second

lAccording to notations on the judgment form, the word “workhouse” was crossed out and underneath it the
letters “CCA” were written. Presumably, the trial court ordered the four years to be served in a workhouse facility
operated by Corrections Corporation of Americain Davidson County. Thetrial judge also ordered that the defendant
participate in a program entitled “LifeLines.”

2The landlord, John Jones, testified that he had rented the house to four individuals: the defendant, his
girlfriend, Ashley Newby, and two small children. At the time of the incidenton January 12, 2000, Ashley Newby was
nine months pregnant with the second child fathered by the defendant. It isunclear from therecord who the second child
referred to by Jones actually was. T he defendant spoke only of his “two children” with Ms. Newby, one who wastwo
and one-half years old and one, born on the night of the incident, who was seven months old at the time of the sentencing
hearing.
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attempt, according to the testimony of James Watkins, an arson investigator with the Nashville Fire
Department,involved thedeliberate use of an accelerant.® Thissecond attempt resulted in significant
fire damage to the house. The defendant remembered running outside to call 911 and then going
back into the house to collect personal items when he was overcome by smoke. He was
subsequently treated for smoke inhalation.

Whether there was anyone else in the house at the time of the secondfire is acontroverted
fact. The defendant testified that there was no one el sein the house at the time of the second fireand
that Ms. Newby wasat Hill’shome. Investigator Watkins testified that Ms. Newby sad shewasin
the house at the time of the fire. No one, other than the defendant, sustained any injuriesas aresut
of thefire.

John Jonestestified that thedefendant was“seriously ddinquent” on hisrent paymentsat the
time of the fire. Rent on the house was $575 a month. Jones testified that he had at least eight
houses that he owned and rented in the neighborhood and that he had no fireinsurance on any of the
houses. Jonestestified that he had spent approximately $28,000 on repairs to the house and had not
been ableto rent it again for three months. He presented an estimate from Jack Crisp of Complete
Repair and Service for $28,600. The single paid invoice produced as evidence by Jones was for
$3448, athough Jones stated that he had several other paid bills that he did not bring with him to
court.

ANALYSIS
Issuel. Manner of Service of Sentence

The defendant argues first that the trial court erred in denying his request for altemative
sentencing. When an accused challenges the length, range, or manner of service of a sentence, itis
the duty of this court to conduct a de novo review on the record with a presumption that “the
determinations made by the court from which theappeal istaken are correct.” Tenn. Code Ann. §
40-35-401(d) (1997). Thispresumption is*conditioned upon the affirmative showing in therecord
that the trial court considered the sentencing principles and all relevant facts and circumstances.”
Statev. Ashby, 823 S.\W.2d 166, 169 (Tenn. 1991). In conducting ade novo review of a sentence,
this court must consider (a) any evidence received & the trial and/or sentencing hearing, (b) the
presentence report, (¢) the principles of sentencing, (d) the arguments of counsel relative to
sentencing alternatives, (€) the nature and characteristics of the offense, (f) any mitigating or
enhancing factors, (g) any statements made by the acaused in his own behalf, and (h) the accused’ s
potential or lack of potential for rehabilitation or treatment. See Tenn. Code Ann. 88 40-35-103

3I nvestigator Watkins testified that he arrived as the fire was being put out and was suspicious about the origin
of the firewhen he went inside and smelled what seemed to be gasoline on the carpet in the area where the second fire
started. The carpet sample was sent to the T ennessee B ureau of Inv estigation where tests revealed the presence of an
accelerant.
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(1997) and -210 (Supp. 1999); see adso State v. Scott, 735 SW.2d 825, 829 (Tenn. Crim. App.
1987).

The Tennessee Criminal Sentencing Reform Act of 1989, enacted to “promote justice,”
providesthat the sentence imposed upon an offender should be the “|east severe measure necessary
to achieve the purposes for which the sentence isimposed.” Tenn. Code Ann. 88 40-35-102 and
-103(4) (1997). When the triad court determines the appropriate combination of sentencing
alternativesto be imposed, it must consider the following:

(1) The evidence, if any, recaved at the trid and the sentencing
hearing;

(2) The presentence report;

(3) The principles of sentencing and arguments as to sentencing
aternatives,

(4) The nature and characteristics of the criminal conduct involved,

(5) Evidence and information offered by the parties on the
enhancement and mitigating factorsin 8840-35-113 and 40-35-114;
and

(6) Any statement the defendant wishes to make in the defendant’s
own behalf about sentencing.

Id. 8 40-35-210(b)(1)-(6).

A defendant may be not only eligible for probation according to Tennessee Code Annotated
Section 40-35-303(a),* but also presumptively a favorable candidate for sentencing options other
than incarceration pursuant to Tennessee Code Annotated Section 40-35-102(5)-(6). To be
presumptively considered a favorable candidate for options other than incarceration, a defendant
must first not fall withinthe parametersof Section 40-35-102(5), that isadeendant must not be one
of that classof “convicted felonscommitting the most severe offenses, possessing criminal histories
evincing a clear disregard for the laws and mords of society, and evincing failure of past efforts at
rehabilitation.” 1d. § 40-35-102(5). If a defendant is not a member of the class of defendants
described in subdivision (5) as those for whom incarcerationis a priority, the defendant must still
meet the characteristics set out insubdivision (6). Accordingto thissubdivision, thedefendant “who
doesnot fall within the parameters of subdivision(5) and who isan especially mitigated or standard

4Our legislature has provided that a defendant “shall be eligible for probation under the provisions of this
chapter if the sentence actually imposed upon such defendantiseight (8) yearsor less” Tenn. Code Ann. § 40-35-303(a)
(1997).
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offender convicted of aClassC, D or E felonyis presumed to be afavorabl e candidatefor aternative
sentencing optionsin the absence of evidenceto thecontrary.” 1d. § 40-35-102(6); see also Statev.
Hooper, 29 SW.3d 1, 5 (Tenn. 2000) (“This statutory presumption of alternative sentendng is not
conclusive, however, and the presumption may be rebutted by ‘ evidence to the contrary.’”).

Guidance asto what may constitute evidence to thecontrary, or evidence sufficient to rebut
the presumption of favorable candidacy for alternative sentencing options, is set out in Tennessee
Code Annotated Section 40-35-103. See, e.q., Statev. Bingham, 910 S.W.2d 448, 454 (Tenn. Crim.
App. 1995); see also State v. James A. Howard, No. 03C01-9608-CC-00284, 1997 WL 81221, at
*2 (Tenn. Crim. App. Feb. 24,1997) (“Whenimposing asentencedf total confinement, our Criminal
Sentencing Reform Act mandates the trial court to base its decision on the considerations set forth
in Tennessee Code Annotated section 40-35-103.”). The considerations set out in that section are
asfollows:

(A) Confinement is necessary to protect society by restraining a
defendant who has along history of criminal conduct;

(B) Confinement isnecessary to avoid depreci atingthe seriousness of
the offense or confinement is particularly suited to provide an
effective deterrence to others likely to commit similar offenses; or

(C) Measures less restrictive than confinement have frequently or
recently been applied unsuccessfully to the defendant].]

1d. 8 40-35-103(1)(A)-(C). Additionally, “[t]hepotential or lack of potential for the rehabilitation
or treatment of the defendant should be considered in determining the sentencealternative or length
of aterm to beimposed.” 1d. 8§ 40-35-103(5). “[W]here the record adequately shows that one of
theseparticul ar cond derations outwei ghsadefendant’ srehabilitative capabilities,” confinement may
be the appropriate sentence. State v. Fletcher, 805 S.W.2d 785, 788 (Tenn. Crim. App. 1991). “In
fact, the presence of sufficient evidenceto bring these considerationsinto play, other than deterrence
and offense seriousness, would usually mean that the presumption of rehabilitative capabilities
would be rebutted.” 1d.

Here, the defendant received a sentence of four yearsaccording to a plea bargain agreement
with the State. Having pled guilty to a Class C felony, the defendant met all the statutory
requirements to invest him with a rebuttable presumption of favorable candidacy for alternaive
sentencing.®

The defendant argues first that the trial court misinterpreted the import of Tennessee Code
Annotated 40-35-102(6) and failed to consider aternative sentencing in light of the statutory

5We note that the Petition to Enter Plea of Guilty indicatesapleatoaD felony rather thanaC felony. Thetrial
court stated at the sentencing hearing that the offense was a C felony.
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presumption that heisafavorable candidate, absent evidence to the contrary. Thetrial court stated,
“I'sa Cfeony. Itispresumed eligble for probation. That is not an automatic thing. |just have
to make surel consider it.” Thetrial court did distinguish between the “shall be eligible” as stated
in Tennessee Code Annotated Section 40-35-303(a) and the “presumed” eligible of 40-35-102(6)
when stating that this defendant was* presumed eligible.” Thetria court correctly stated Tennessee
law by indicating that probation, even in the face of the statutory presumption, is not a certain
outcome. “In other words, even though probation must be automatically considered as a sentencing
option for eligible defendants, the defendant i s not automatically entitled to probation as amatter of
law.” Tenn. Code Ann. 8§ 40-35-303 Sentencing Commission Cmts.

The defendant next asserts that, even if the trial court properly afforded the defendant the
presumption of favorability, which we conclude the trial court did, the evidence presented was
insufficient to rebut the presumption of favorabilityfor alternative sentencing. Indenying probation,
thetrial court relied on each of the three confinement factors of Tennessee Code Annotated Section
40-35-103(1) that can provide evidence to rebut the presumption of favorability. The defendant
challenges each in turn.®

A. History of Criminal Conduct

In relying on confinement factor (A) as evidence rebutting alternative sentencing and
supporting incarceration, the trial court stated:

And | can deny probation for several different reasons; one of
which is confinement of someone who hasalong history of criminal
conduct. Well, I'm sorry, Mr. Wing. | disagreewithyou. | think he
has along history of crimina conduct. Thereare arrestsin addition
to those that are not arrests, because it says long history of criminal
conduct. It doesn’t say criminal convictions, but eveninhisown Pre-
Sentence report, he has continued the use of illegal substances, has
continued up until recently and up until today.

The defendant contends, first, that the trial court improperly considered five arreststhat did
not result in convictions. The most recent of the five arrests was on June 8, 1998. All five were
dismissed or retired by the State. Our supreme court has stated that “[o]rdinarily mere arrests or
indictments are not evidence of the commission of a prior crime. They are nothing more than
charges or accusations made by the arresting or indicting authority upon such information as that
authority had at the time.” State v. Miller, 674 S.\W.2d 279, 284 (Tenn. 1984) (citation omitted).
This court, in analyzing the application of confinemert factor (A), recently staed, “We must
presumethat if the State chose to dismiss the charges against the appdlant it had a good reason to
doso.” Statev. JackieR. Ellis, No. 01C01-9804-CC-00177, 1999 WL 219599, at * 3 (Tem. Crim.

6We are aided in our analysis of this, and the defendant’ sother issue on appeal, by the lucid and thorough brief
of the defend ant.
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App. Apr. 16, 1999). The State argues, on the other hand, that language in State v. Marshall, 870
S.W.2d 532 (Tenn. Crim. App. 1993), can be interpreted to mean that thetrial court should not use
evidence of arrests done to enhance a sentence. See id. at 542 (“A trial court should not use
evidence merely showing arrests, without more, to enhance asentence.”) (citing State v. Newsome,
798 SW.2d 542, 543 (Tenn. Crim. App. 1990) (“We agree with the appellant that the trial judge
should not use mere arrest[ 5] in determining what sentencetoimpose.”). The Newsome court noted
that “the accused isfurnished acopy of the pre-sentence report prior to sentencingand it will apprise
him of those matterswhich areto be considered by the court at thesentencing hearing.” 798 SW.2d
at 543.

Here, thetrial court does not make any specific referenceto the five arreststhat resulted in
dismissals. It appearsthat, in the text quoted above, thetrial court simply was commenting on the
broad meaning of criminal conduct, that is, that it encompasses more than arrests resulting in
convictions but indudes criminal behavior in a generic sense that “people of ordinary intelligence
will understand.” 1d. Nevertheless, thedefendant’ s presentencereport showed morethanfivearrests
alone. Hisrecordincludesfour misdemeanor convictions. evading arrest (12/31/94); DUI (2/15/95);
shoplifting (5/16/95); and reckless driving (11/1/95). The defendant continued to break the law by
using marijuana, even up until twoweek sprior to hissentencing hearing.” In addition, the defendant
admitted to deliberately lying to his presentence service officer concerning his continued use of
marijuana. The presentence service officer is appointed by the commissioner of correction and
serveswith the permission of thetrial court to, among other activities, “[d]evel op information about
defendantsrelating to the sel ection of adefendant for particul ar correctional programs.” Tenn. Code
Ann. 8§ 40-35-204(b)(2). By deliberately lying to an officer serving at thetrial court’ spleasure, the
defendant thwarted the efforts of the trial court and showed alack of respect for its authority.

The defendant relies on State v. Jackie R. Ellis, No. 01C01-9804-CC-00177, 1999 WL
219599 (Tenn. Crim. App. Apr. 16, 1999), and State v. Chester L ebron Bennett, No. 03C01-9810-
CR-00346, 1999 WL 544653 (Tenn. Crim. App. July 28, 1999), asanal ogous cases where this court
determined that the defendants did not havelong histories of criminal conduct sufficient to support
the application of confinement factor (A). Thedefendant in Ellis had two prior misdemeanor DUI
convictions. Ellis, 1999 WL 219599, at *3. This court determined that, in that case, “two DUI
convictionsdo not constitutea‘long history of criminal conduct’ ....” 1d. Asto Bennett, thiscourt
noted in a footnote that “the appellant’ s three misdemeanor convictions for simple assault, two of
which occurred over ten yearsago, fall short of constituting ‘ along history of criminal conduct’ and,
thus, do not weigh in favor of confinement.” Bennett, 1999 WL 544653, at *2 n.3.® Nothing
indicated that the defendantsin Ellis or Bennett had continued to useillegal drugs up to the time of
sentencing or that either had lied when giving information for his presentencereport. WWe cannot say

7A drug screen test administered on the day of the sentencing hearing was positive for marijuana.

8On appeal, Bennett was remanded to this court for reconsideration of confinement factor (B) in light of State
v. Hooper, 29 S\W .3d 1 (T enn. 2000). The opinion ater remand from the supreme court did not deal with the issue of
confinement factor (A). See Statev. Chester L ebronBennett, No. E2000-02735-CCA-R3CD, 2000 WL 1782763 (T enn.
Crim. App. Dec. 6, 2000).
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that the trial court erred in concluding that confinement was necessary in this case to protect the
public by restraining a defendant with along history of criminal conduct.

B. Seriousness of Offense and Deterrence

Thedefendant next contendsthat thetrial court erred infinding aneed for confinement based
on either the seriousness of the offense or the need to deter others. The trid court stated the
following:

Confinement is necessary to avoid deprecating the seriousnessof the
offense, | think burning down somebody’s property to the tune of
$28,000.00 is a pretty serious offense and certainly needs to have
some determent [sic] value for other individuals equally situated . . .

When atrial court relies solely on confinement factor (B) in determining that confinement
istheappropriate sentence, then “ the circumsances of the offense* ascommitted, must be* especially
violent, horrifying, shocking, reprehensible, offensive or otherwise of an excessive or exaggerated
degree,” and the nature of the offense must outweigh all factors favoring probation.”” State v.
Hartley, 818 S\W.2d 370, 374-75 (Tenn. Crim. App. 1991) (quoting Statev. Cleavor, 691 SW.2d
541, 543 (Tenn. 1985) (citation omitted)). Here, the trial court did not rely solely on confinement
factor (B). Nevertheless, the trial court did not indicate how a sentence other than confinement
wouldreflect only mild disapproval of hisoffense. Arsonisaseriousoffense, but herethedefendant
called 911 to get help; no individual other than the defendant was physically harmed; and this was
anisolated act motivated by an a cohol-induced death wish. The seriousness of the offense does not
support confinement in the face of this defendant’ s presumptive status as a favorable candidate for
alternativ e sentencing.

As to deterrence, our supreme court has outlined the considerations sufficient to deny
probation on the sole ground of deterrence. See Statev. Hooper, 29 SW.3d 1, 3 (Tenn. 2000).° The
five factors are:

(1) Whether other incidents of the charged offense are increasingy
present in the community, jurisdiction, or in the state as a whole.

(2) Whether the defendant’s crime was the result of intentional,
knowing, or reckless conduct or was otherwise motivated by adesire
to profit or gain from the criminal behavior.

9This decision wasrel eased approximately one month after the sentencing hearing in thiscase.
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(3) Whether the defendant’s crime and conviction have received
substantial publicity beyond that normally expected in the typical
case.

(4) Whether the defendant was a member of acriminal enterprise, or
substantially encouraged or assisted othersin achieving the criminal
objective.

(5) Whether the defendant has previously engaged in criminal
conduct of the same type as the offense in question, irrespective of
whether such conduct resulted in previous arrests or convictions.

Id. at 10-12.

Again, we note that the trid court did not rely solely on deterrence in denying alternative
sentencing. Neverthd ess, usingthefi vefactorsdetermi ned by Hooper asguidance, we concludethat
none of the factors, other than the fact that the defendant apparently did intentionally set the fire,
apply. We conclude that confinement factor (B) is not applicable in this case.

C. MeasuresLessRestrictive Than Confinement

The defendant contends that the record does not support the trial court’s application of
confinement factor (C). Instead, the defendant asserts that the evidence demonstrated that he has
been successfu when sentenced to less restrictive alternatives to incarceration and that nothing in
the record suggests that any of his alternative sentences were ever revoked or modified because of
aviolation. The following exchange between the trial court and defense counsel took place:

MR. WING: WEell, he has never violated probation.
THE COURT: Wéll, but he has been on probation.
MR. WING: Yes, Your Honor, for the DUI.

THE COURT: So the least restrictive aternatives have been applied
in the past.

MR. WING: He was on probation in 1995, Y our Honor.
THE COURT: Right, well, apparentlywithout much success because

he continued to, | mean, it says for driving, it was a DUI. He
obviously had a drinking problem. He still has a drinking problem.



MR. WING: Y our Honor, the uncontroverted testimony is that he
didn’'t have anything to drink from after 1995 until January 1, of
2000. Twelve days later, thisincident occurred.

Therecord shows that the defendant received a sentence of eleven monthsand twenty-nine
days on February 15, 1995, for DUI occurring on December 31, 1994, that was “suspended to
probation.” Withinthe probationary period, the defendant committed two additional offenseswhich
resulted in misdemeanor convictions. On May 1, 1995, the defendant was arrested for shoplifting
and convicted on May 16, 1995. On August 26, 1995, the defendant was arrested again for DUI
which was reduced to reckless driving. The tria court, therefore, appropriately concluded that
applying measures less restrictive than confinement had nat impressed this defendant.
Furthermore, it is clear from the above-quoted exchange that the trial court focused on the
defendant’ spotential for rehabilitation. Although the defendant hasshown that heisableto abstan
from alcohol for periods of time, he is apparently not able to refrain from the illegal use of
marijuana. The defendant’s potential for rehabilitation was properly considered by the trial court,
see Tenn. Code Ann. § 40-35-103(5), and that potential was found to be insufficient to merit full
probation.

D. Other Factors

The defendant contends that the trial court failed to consider certain factors that he assats
support his potential for rehabilitation and the appropriateness of alternative sentencing. The
defendant points to his stable employment history; his present stable living situation with his
grandmother; his voluntary support of his children; his remorsefor his actions; and his acceptance
of responsibility for his actions. Finally, the defendant argues that, in setting thisfire, he was not
motivated by any desiretoviolatethelaw, but acted rather out of emotional despair and intoxication.

Thetrial court noted that the defendant, like all citizens, was presumed to be responsiblefor
providing for himself and hisfamily. Thetrial court noted further the defendant’ s tendency to find
“excuses’ for hisbehavior. Thetrial court wasnot impressed by thedefendant’ sexplanationfor his
most recent use of marijuana, that hetried to resist but hisfellow coworkers on adeck construction
sitejust made it too easy to accept the drug. Thetrial court aso noted that the defendant had made
only minimal attempts at paying his court fees.

lOAdditionaIIy, the defendant argues that the less restrictive measures applied to him in the past were neither
“frequently” nor “recently” applied. Neither term need be subjected to any numerical formula. Here, the record shows
that the defendant has received suspended sentences more than once and that his prior offenses all occurred during his
early twenties. The offensein this case occurred when the defendantwas twenty-five. We cannot say thetrial court erred
in considering the defendant’s record as containing recent instances of failing to meet the requirements of sugpended
sentencing.
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We conclude that the defendant has failed to meet his burden of showing that heis entitled
tofull probation. See Tenn. Code Ann. § 40-35-303(b); seealso Statev. Bingham, 910 S.W.2d 448,
455 (Tenn. Crim. App. 1995)."

Issuell. Restitution

Following the hearing in this matter, and testimony from bath the victim and the defendant,
the trial court concluded that restitution should be calculated from the $28,000 which the victim
expended in repairs plus $1725 in lost rent whilethe house was being repaired. Thejudgment form
containsthefollowing language as* special conditions’: “Victim had $28,000 in repairsto property
which was not insured; lost approximately $1725 in rent for months house being repaired. Total
restitution.”

However, thetria court then concluded that, given thedefendant’ s circumstances, hewould
not be able to pay this amount. Accordingly, the trial court orally ordered that the defendant pay
$10,000 in restitution following his release from confinement.

Thedefendant hasobjected tothetrial court’ sorder regarding payment of restitution, arguing
both that the proof was insufficient toshow that the victim suffered an actual 1oss of $10,000 or that
this amount, even if proven, was a reasonabl e restitution amount, given the defendant’s economic
circumstances. We will consider these claims.

“The purpose of restitution is not only to compensate the victim but also to punish and
rehabilitate the guilty.” State v. Johnson, 968 S.W.2d 883, 885 (Tenn. Crim. App. 1997) (citing
Statev. Larry Lee McKinney, No. 03C01-9309-CR-00307, 1994 WL 592042, at *4 (Tenn. Crim.
App. Oct. 26,1994)). Tennessee Code Annotated Section 40-35-304 setsout the proceduresthetrial
court must follow in ordering restitution “as condition for probation.” Effective July 1, 1996,
restitution is available where a defendant has been sentenced pursuant to Section 40-35-104(c)(2)
(authorizingrestitution in addition to asentence of continuous confinement inthejail or workhouse).
See 1996 Tenn. Pub. Acts 699. We review the appropriateness of the restitution ordered in
conjunction with asentence of totd confinement inthe workhouse, asisthe case here according to
the standards set out in Tennessee Code Annotated Section 40-35-304 and applicable caselaw. See

llThe defendant alternatively submits that, even if we wer e to conclude that some period of confinementwas
appropriate in this case, the trial court erred in ordering full confinement in the workhouse instead of a term of
confinement followed by aterm of probation, or even periodic confinement in conjunction with probation. The trial
court stated: “Now what that means, Mr. Bottoms into custody today. Y ou are goingto the LifeLinesprogram. If you
successfully complete this, | will reconsider, but you need to make yourself learn how to make lifestyle changes, but into
custody.”

We note that the State recommended work release. The trial court may choose to so modify the defendant’s
sentence. Nevertheless, having concluded that the trial court has imposed a lawful sentence, “we may not disturb the
sentenceeven if wewould have preferred adifferentresult.” Statev. Flecher, 805 S.W.2d 785, 789 (Tenn. Crim. App.
1991).
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Tenn. Code Ann. 8§ 40-35-304(g) (“The procedure for a defendant sentenced to pay restitution
pursuant to 8 40-35-104(c)(2), or otherwise shall be the same as provided in this section . . .”).

“Whenever the court believes that restitution may be proper or the victim of the offense or
the district attorney general requests, the court shall order the presentence service officer to include
in the presentence report documentation regarding the nature and amount of the victim’ s pecuniary
loss.” Tenn. Code Ann. § 40-35-304(b). Theamount of restitution, therefore, islimited by staute
to the victim’s “pecuniary loss.” 1d. “Pecuniary loss’ includes:

(1) All special damages, but not general damages, as substantiated by
evidence in the record or as agreed to by the defendant; and

(2) Reasonable out-of-pocket expenses incurred by the victim
resulting fromthefiling of chargesor cooperating intheinvestigation
and prosecution of the offense; provided, that payment of special
prosecutors shall not be considered an out-of -pocket expense.

1d. 8 40-35-304(e). The amount ordered to be paid “does not have to equal or mirror the victim’s
precise pecuniary loss. Moreover, the sum must be reasonable.” State v. Smith, 898 S.W.2d 742,
747 (Tenn. Crim. App. 1994). Tennessee law further mandates that, “ The court shall specify at the
time of the sentencinghearing the amount and timeof payment or other restitution to the victimand
may permit payment or performance in installments.” Tenn. Code Ann. § 40-35-304(c).

In addition, when adefendant hasbeen ordered to pay restitution pursuant to TennesseeCode
Annotated Section 40-35-104(c)(2), the following law applies:

(2) A defendant sentenced in whole or in part to the payment of
restitution pursuant to 8 40-35-104(c)(2), or otherwise, shal be
responsiblefor the payment of such restitution until theexpiration of
the sentence imposed by the court, and any payment or performance
schedule established by the court shall not extend beyond such
expiration datef.]

Tenn. Code Ann. 8§ 40-35-304(g)(2).

First, we examine the pecuniary loss substantiated by the record. The presentence report
containsthefollowing singlecomment concerning restitution: “ Thevictim, John S. Jones, Sr., stated
that he has an estimate for $28,000.00 for repairs to his property.” The victim testified at the
sentencing hearing concerning hislosses, stating that he had completed many of the repairshimself.
Threeitems were submitted as evidence concerning thevictim’s pecuniary losses. (1) a photocopy
of an estimate of $28,600 for repairs to the house a 527 Raymond Street, prepared by Jack Crisp,
owner of Complete Repair and Service dated January 17, 2000; (2) aphotocopy of aninvoiceinthe
amount of $3448, and showing abalance owed of $2648, for repairscompleted by Jack Crisp onthe
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house at 527 Raymond Street; and (3) photocopies of nineteen photographs of the house at 527
Raymond Street taken by arson investigator James Watkins.> Mr. Jones testified that although he
had several other billswhich he had paid for repairsand invoicesfor materials used, he did not bring
these to the hearing.

We note that the State's proof appeared to be conflicting as to the degree to which the
structure was damaged. James Watkins, an arson investigator with the Nashville Fire Department,
agreed that the damage was concentrated at the back of the house and that there was “basically
minor” damageto theliving room. Thevidim testified that “[ m]any would consider [the house] to
be [atotal loss],” but herepaired it. When questioned by the trial court about the accuracy of the
$28,000figure, and whether it was*“ pretty much accurate” asto what he had to spend for repairs, the
victimsaid that it was“relatively accurate.” Thevictim testified that he did much of the repair work
himself. He did not explain whether hiseffortswerein addition to the approximately $28,000 which
he expended.

Thetria court stated the following:

Now with regard to restitution, Mr. Jones needs to have some
restitution. Now $28,000.00, I'll have to admit, isreally sort of
beyond his financial resources and futureability to pay, and | really
am finding that the restitution in thiscase should be the $28,000.00,
plus the $1,725.00, and I’ve written that on the judgment form;
however, | just don’t think that i sreasonabl e under the drcumstances,
so | am goingto order that the restitution that Mr. Bottoms needs to
make is $10,000.00. Now that is one of those things that he can do
it - - I’'m not going to give him work release right now because he
needs to attend the LifeLines program. If he ever does get work
release, or when heisreleased on parole, there is arestitution inthe
amount of $10,000.00 that needs to be made, which means, Mr.
Jones, you are not going to be getting your money anytime soon, and
I’m sorry about that, but | think the redistic possibilityis pretty slim.

Now | think, General, if youwould researchabout his ability to
change the judgment into a civil, to have that, so that he can keep
doing this, | think that would be hd pful.

Thetrial court calculated lost rent for three months based on rent in the amount of $575 per
month. The victim did not recall exactly when he had been able to rent the damaged house but

12The original photographs were kept by the witness and only black and white photocopies were entered as
evidence. The quality of these nineteen photocopies is poor, and testimony at the hearing did not explain what was
shown in each photograph.
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agreed that “at least by thefirst of April, I’'m sureit was ocaupied.” Asto thelist of itemsincluded
in the $3448 statement from Jack Crisp for work completed as of March 20, 2000, that is, just prior
to anew renter’ staking occupancy, it is unclear whether all of these repairswere done as aresult of
fire damage to the structure.’®

In its determinations as to restitution, a trial court must ascertain both the amount of the
victim’'s loss and the amount which the defendant can reasonably be expected to pay. A victim
seeking restitution must present sufficient evidence so the trial court can make a reasonable
determination asto the amount of thevictim’sloss. We notethat “[w]hile this Court agreesthat the
strict rules of damages are somewhat relaxed when determining the propriety and calculating the
amount of restitution, the rulesare not completely discarded. . .. ThisCourt fearsthat if the burden
of proof that isrequired in cases of restitutionisallowed to drop far below that required in the civil
courtsof this State, then our criminal courtswill becomeahavenfor *victims who think their losses
might not meet thelevel of proof necessary torecoverinaavil case.” Statev. Larry LeeMcKinney,
No. 03C01-9309-CR-00307, 1994 WL 592042, at *3-4 (Tenn. Crim. App. Oct. 26, 1994).

I n determining the amount and method of payment of restitution, thetrial court must consider
“the financial resourcesand future ability of the defendant to pay or perform.” Tenn. Code Ann. §
40-35-304(d); seealso Statev. Johnson, 968 S.W.2d 883, 886 (Tenn. Crim. App. 1997) (“[T]hetria
court, in determining restitution, must al soconsider what theappellant can reasonably pay. An order
of restitution which obviously cannot befulfilled servesno purposefor the appellant or thevictim.”);
Statev. Smith, 898 S.W.2d 742, 747 (Tenn. Crim. App. 1994) (“Thetrial court must further set an
amount of restitution that the appellant can reasonably pay within thetime that he will be withinthe
jurisdiction of thetrial court.”). However, inthiscase, it would appear to be adifficult exercisefor
thetrial court to establish a payment schedule, for it is unclear whenthe defendant will be released
and what hisfutureincomewill be. Given thefact that the defendant is ahigh school dropout, with
episodic employment, who was declared indigent by the trial court, his job prospects upon release
arenot bright. However, since Tennessee Code Annotated Section 40-35-304(c) requiresthat atrial
court, in ordering reditution, consider not only the amount of the victim’ sloss but also the amount
which adef endant can reasonably pay, this consideration, although substantially affected by future
events, must be made. We note that the period during which the defendant can be made to pay
restitution extends only until the expiration of the sentenceimposed by thetrial court. Tenn. Code
Ann. § 40-35-304(g)(2). The unpaid portion of the amount ordered to be paid through restitution
can be converted to acivil judgment. See Tenn. Code Ann. § 40-35-304(h)(2).

Based upon our review of the testimony of the victim’s fire loss, we conclude that the
evidence presented wasinsufficient to establish that the victim’ srepair cost was $28,000, which the
victim said was only “relatively acaurate.” Although the victim said that he had other invoices
showing payments for repairs, he brought only one paid invoice to the hearing. A victim seeking
restitution must present sufficient proof so that atrial court can determinewith some reliability the

13We noteitems such as“ Cleaned old wood out from und er house;” “R un water lines under house for washer;”
and “Run elect[ric] for washer and outside light.”
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amount of the loss. Because of the uncertainty as to the victim's loss, and the additional
considerationsin setting the total restitution amount, we cannot conclude that thedefendant should
be ordered to pay restitution in the amount of $10,000. Accordingly, we remand to the trial court
for reconsideration as to the victim’s total loss, as well as the court’ s order that the defendant pay
the sum of $10,000 asrestitution. Thisamount appearstobe excessive, given thetimeframewithin
which payment must be made and the defendant’ s limited income. Since unpaid restitution can be
reduced to acivil judgment, an order should be entered setting out the amount of restitution which
isto be paid.

CONCLUSION

We affirm the judgment of the trial court ordering the defendant to serve his negotiated
sentence of four yeas, as a Range |, standard offender committing a Class C felony, in the
workhouse. We remand for additional determinations concerning the amount of the victim’s loss
and the amount and method of payment of restitution.

ALAN E. GLENN, JUDGE
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