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OPINION

The defendant was convicted of aggravated robbery and received a 15-year sentence. Inthis
appeal, the defendant alleges (1) the trial court erroneoudy admitted the defendant's custodial
statement; (2) the evidencewasinsufficientto sustain the defendant's conviction; (3) the cumulative
effect of the trial court’s errors requires a new trial; and (4) the defendant's sentence is excessive.
Upon our review o the record, weaffirm the judgment and sentenceimposed by thetrial court.



I. FACTS

On September 10, 1998, shortly after 10:00 p.m., the defendant and his accomplice, Corey
Dean, entered aconveniencestore. Thedefendant and Dean approached theclerk, Mohammad Alia,
who knew both the defendant and Dean asthey had been in the store on prior occasions. Neither the
defendant nor Dean was wearing a mask. The defendant asked if Alia had seen any police in the
neighborhood. When Aliareplied “no,” Dean pointed aweapon at him, and the defendant ordered
Aliato open the register. The defendant then removed money from the register and took a pistol
whichwas hidden near themoney. After retrieving the money and weapon, the defendant instructed
Dean to “shoot the mother f---er.” A customer entered the store, and the two men fled the scene.
Aliaphoned the police and provided adescription of theassailants, and the police were on the scene
within minutes.

The police located the defendant within one block of the scene, and athough the defendant
initially fled, he was apprehended. The defendant stated that he ran from the officers because he
possessed a small bag of marijuanawhich he threw down during the officer’ s pursuit; however, no
marijuanawasfoundinthearea. Aliaidentified the defendant near thelocation of hisapprehension.
Dean was not located until severa days|ater.

Investigator Michael Clark testified that he and Sergeant Stan Bowles interviewed the
defendant on September 11that approximately 1:30 p.m. Clark further testified that the defendant
himself read hisMirandarights aloud and signed awaiver, and Clark informed the defendant of the
factual basisof hisinvestigation. The defendant denied ever being inside the convenience store and
stated he ran because he possessed a small bag of marijuana.

Cory Dean was arrested on September 13th and incul pated the defendant in his statement to
police. Dean also took the authorities back to the area of the defendant’ s arrest and led them to the
weapon usedintherobbery. Clark re-interviewed the defendant on September 14th. Clark informed
the defendant of Dean’s arrest, and tha Dean inculpated him. Thereafter, the defendant signed a
typed confession admitting to his partici pation in the robbery.

Corey Dean testified that it was the defendant’ s idea to rob the store. He stated that after
they entered the store, the defendant handed him apistol; the defendant took the money and a pistol
from behind the counter; and after they fled, they split the money.

Thedefendant testified that on Septembe 10th, hewasvisiting hisgirlfriend’ sapartment and
he decided to purchase some drinks. He left the apartment and while walking to the store, he met
Corey Dean who accompanied him to the store. The defendant further testified that after they
entered the store, Dean pointed a weapon a him and Alia and ordered the defendant to take the
money from the register. The defendant explained that he left the store with Dean because he was
fearful that if he failed to leave with Dean, then he and Aliawould be killed.



The defendant further testified that on September 11th when he was questioned, he refused
to provide Dean’ s name because he feared Dean’s gang’ sretaliation. The defendant testified that
on September 14th, when he was again interviewed, an unknown man entered the room and
threatened him with aclub. He said he signed a fabricated statement due to the threats

The state rebutted the defendant’ s testimony with the testimony of Dean and Investigator
Clark. Dean stated that he was not a gang member and never pointed a weapon at the defendant.
Investigator Clark stated that during the defendant’ s second interview, he and Officer Stan Bowles
werethe only personsin the room; nobody el se entered the room; and no night sticks or batonswere
ever inside the room.

1. SUPPRESSION MOTION

The defendant contends his confession should have been suppressed. Specifically, the
defendant contends (1) there was unnecessary delay in taking him before a magistrate; (2) his
confession was involuntary; and (3) he was denied his right to counsel.

A. Suppression Hearing

At the suppression hearing, Investigator Clark testified that the defendant was arrested on
Thursday, September 10, 1998, at 10:18 p.m., and he firs interviewed the defendant on Fri day,
September 11th, at goproximately 1:30 p.m. Before the interview, Clark gave the defendant a
Mirandarights form, and the defendant read it aloud and stated that he understood hisrights. The
defendant then signed the Miranda waiver and indicated he wished to talk with Clark. During the
interrogation, the defendant denied any involvement in the robbery, denied ever being inside the
store, stated he ran from the officers because he possessed a small amount of marijuana, and
instructed Clark to re-interview him if “anything changed” in the case.

On September 13th, Corey Dean was arrested and inculpated the defendant. Due to the
defendant’ s request for are-interview if “anything changed” in the case Clark re-interviewed the
defendant on September 14th and informed him of Dean's statement. The defendant quickly
admitted his involvement in the robbery. Additionally, Clark testified tha the defendant never
requested to speak with an attorney.

The defendant, on the other hand, testified that he had requested an attorney from Clark in
both interviews, but Clark denied hisrequest. The defendant further testified that during the second
interview on September 14th, he was left alone in the room; an unknown person entered and
threatened him with a club; and due to his threats, the defendant signed a fabricated confession.

The trial court found that the defendant was duly advised of his Miranda rights and

voluntarily decided to give the statement. The trial court expressly found defendant’ s testimony
lacking in credibility and concluded defendant was not threatened or coerced. Viewing “thetotality
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of the circumstances,” the trial court found defendant’ s allegations to be without merit and denied
the motion to suppress.

B. Standard of Review

Thefindings of fact made by thetrial court at the hearing onamotionto suppressarebinding
upon this Court unless the evidence contained in the record preponderates against them. State v.
England, 19 SW.3d 762, 766 (Tenn. 2000). Thetrid court, asthetrie of fact, is ableto assessthe
credibility of the witnesses, determine the weight and val ue to be afforded the evidence and resolves
any conflictsintheevidence. Statev. Odom, 928 S\W.2d 18, 23 (Tenn. 1996). However, this Court
isnot bound by thetrial court’ s conclusions of law. Statev. Simpson, 968 S.W.2d 776, 779 (Tenn.
1998). The application of the law to the facts found by thetrial court are questions of law that this
court reviewsde novo. Statev. Daniel, 12 SW.3d 420, 423 (Tenn. 2000). The defendant has the
burden of establishing that the evidence contained in the record preponderates against the findings
of fact made by thetrial court. Braziel v. State, 529 S.W.2d 501, 506 (Tenn. Crim. App. 1975).

C. Delay in Appearance Before a M agistrate

The Fourth Amendment requires that ajudicia determination of probable cause be issued
promptly. Gersteinv. Pugh, 420 U.S. 103, 125, 95 S. Ct. 854, 43 L. Ed. 2d 54 (Tenn. 1975). When
a person subjected to a warrantless arrest confesses after being detained for more than 48 hours
without a judicial determination of probable cause, the confession should be excluded unless the
prosecution establishes that the confession was sufficiently an act of free will to purge the primary
taint of the unlawful invasion. State v. Huddleston, 924 SW.2d 666, 674 (Tenn. 1996) (citing
Brown v. lllinois 422 U.S. 590, 598, 95 S. Ct. 2254, 45 L. Ed. 2d 416 (1975)). However, the
issuance of avalid arrest warrant satisfies the requirement that there be ajudicial determination of
probable cause. Statev. Carter, 16 S.W.3d 762, 766 (Tenn. 2000) (citing Baker v. McCollan, 443
U.S. 137, 143,99 S. Ct. 2689, 61 L. Ed. 2d 433 (1979)).

Although itisunclear fromtherecord exactly when an arest warrant wasissued, I nvestigator
Clark testified that “formal charges’ were brought on the evening of September 12th. If so, this
satisfied the Gernstein requirement.

Tenn. R. Crim. P. 5(a) requires that one “arrested . . . be taken without unnecessary delay
beforethe nearest appropriatemag strate.” The* intimidating environment” isexacerbated whenthe
detainee is not properly brought before the magstrate. Huddleston, 924 SW.2d at 670.

Regardless of whether there was a Gernstein and/or a Rule 5(a) violation, we conclude the
defendantisnot entitled torelief. 1f thereisaGernsteinviolation, acourtmust look tothefollowing
four factors to determine if the confession is admissible:



(1) the presence or absence of Miranda warnings;

(2) the temporal proximity of thearrest and the confession;
(3) the presence of intervening circumstances; and finaly,
of particular significance,

(4) the purpose and flagrancy of the official misconduct.

Huddleston, 924 SW.2d a 674-75 (citing Brown, 422 U.S. at 603-04). A confession obtained
during a period of “unreasonable delay” in violation of Rule 5(a) is still admissible, provided the
totality of the circumstancesreveal it wasvoluntarily given. Carter, 16 S.W.3d at 769; Huddleston,
924 S.W.2d at 670.

The evidence clearly establishes that the defendant received and understood the Miranda
warnings prior to giving his statement. This factor favors admission of the confession.

Next, we consider the temporal proximity of the defendant’ s confession to hisarrest. The
defendant was arrested at approximately 10:30 p.m. on September 10th, and hiswritten confession
was obtained shortly after noon on September 14th, approximately 85 hours after his arrest.
Accordingly, this factor weighsin favor of suppression.

The third factor we must consider is whether an intervening circumstance occurred that
purged the taint of the defendant’s illegal detention. Clark testified that during the defendant’s
September 11th interview, the defendant specifically requested that Clark reinterview him if any
circumstances changed. The defendant’ s signed confession corroboratesthistestimony. Dean was
arrested on September 13th and provided incriminating evidence implicating the defendart. This
information was conveyed by Clark to the defendant on September 14th, shortly before his
confession. We find that the defendant’s specific request to be re-interviewed by Clark and the
discovery of further incriminating evidence areintervening circumstances that favor admission of
the defendant’ s confession.

The fourth factor we consider is the purpose and flagrancy of the officia misconduct. In
Huddleston, an officer testified that the defendant “was detained so that the police could continue
the investigation and develop additional evidence.” 924 SW.2d at 676. In the case at bar, the
defendant was not held for the purpose of gathering evidence to establish probable cause The
defendant was arrested minutes after the robbery within one block of thecrime scene, and thevictim
positively identified the defendant at the time of the defendant’s arrest. The officer clearly had
sufficient probable causeto secure an arrest warrant at the time of the arrest. The arrest was around
10:30 p.m. on Thursday the 10th; the defendant denied involvement in his 1:30 p.m. statement on
Friday the 11th; “formal charges’ wereinitiated on the evening of Saturday the 12th; the defendant
confessed shortly after noon on Monday the 14th; and defendant was taken beforea magistrate that
sameMonday. Thisfactor favors admission of the confession.

Furthermore, the totality of the circumstances reveals the confession was voluntary. The
evidence supports the trial court’s finding that the statement was not the product of coercion or
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threats. Thereis nothing else in the record suggesting an involuntary statement. See Huddleston,
924 SW.2d at 670 (listing the various factors to consider in determining whether a confession is
involuntary in light of a Rule 5(a) violation).

After consideration of the aforementioned factors, we conclude that the defendant’s
confession was properly admitted, regardless of whether or not there was a Fourth Amendment
violation and/or aRule 5(a) violation. Thisissue iswithout merit.

C. Involuntary Statement

The defendant contends his written statement was invduntary, thusin violation of the Ffth
Amendment. We recognize that the relinquishment of Miranda rights must be voluntary and may
not be the product of intimidation or coercion. State v. Blackstock, 19 S.W.3d 200, 207-08 (Tenn.
2000) (citing State v. Stephenson, 878 S.W.2d 530, 544-45 (Tenn. 1994)). However, in light of the
factual findings by the trial court which are supported by the record as discussed above, there was
no intimidation or coercion. Thus, thisissue iswithout merit.

D. Right to Counsel

The defendant contends he requested counsel, and his requests were ignored. Once an
accused requests counsel, the interrogation must cease. Edwards v. Arizona, 451 U.S. 477, 482,
1015 S. Ct. 1880, 68 L. Ed. 2d 378 (1981). Any subsequent statement by the accused as aresult of
police-initiated interrogation must be suppressed. Id. at 484-85.

Implicit in the factual findings by thetrial court was that the defendart did not request
counsel. The evidence does not preponderate aganst this finding. Thisissue iswithout merit.

1. SUFFICIENCY OF THE EVIDENCE

The defendant contends that the evidence was insufficient to sustain his conviction for
aggravated robbery. We disagree.

A. Standard of Review

When an accused challenges the sufficiency of the evidence, this court must review the
record to determineif the evidence adduced during the trial was suffici ent "to support the findings
by the trier of fact of guilt beyond a reasonable doubt.” Tenn. R. App. P. 13(e). This rule is
applicable to findings of guilt predicated upon direct evidence, circumstantial evidence or a
combination of direct and circumstantial evidence. Statev. Brewer, 932 SW.2d 1,18 (Tem. Crim.
App.1996). The trier of fact, not this court, resolves questions concerning the credibility of the
witnesses, the weight and value to be given the evidence as well as all factual issues raised by the
evidence. Statev. Tuttle 914 SW.2d 926, 932 (Tenn. Crim. App. 1995). Becauseaverdict of quilt
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removes the presumption of innocence and replacesit with a presumption of guilt, the accused has
theburdeninthiscourt of illustrating why the evidenceisinsufficient to support the verdict returned
by thetrier of fact. Statev. Tuggle 639 SW.2d 913, 914 (Tenn. 1982); Statev. Grace, 493 SW.2d
474, 476 (Tenn. 1973).

B. Analysis

The evidencewas morethan sufficient to sustain the defendant’ sconviction. The defendant
was located minutes after the robbery within one block of the convenience store; the store’ s clerk,
previously acquainted with the defendant, identified him at the scene, at ahearing, and at trial; Dean
testified that the defendant was hisaccomplice; and the defendant confessedto thecrime. Thisissue
is without merit.

V. CUMULATIVE ERROR

The defendant alleges the cumulative effect of trial errors requires that the defendant be
granted anew trial. Since we have found no errors, thisissue is without merit.

V. SENTENCING

Thedefendant allegesthat thetrial court erroneously sentenced the defendant to anenhanced
sentence as a Range |1 offender and improperly applied enhancement factors. We disagree.

A. Standard of Review

ThisCourt’ sreview of the sentenceimposedby thetrial court isde novo with apresumption
of correctness. Tenn. Code Ann. § 40-35-401(d). This presumption is conditioned upon an
affirmative showing in the record that the trial judge considered the sentencing principles and all
relevant facts and circumstances. State v. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). If thetrial
court fails to comply with the statutory directives, there is no presumption of correctness and our
review isde novo. Statev. Poole 945 SW.2d 93, 96 (Tenn. 1997).

If no mitigating or enhancement factorsfor sentencing are present, Tenn. Code Ann. § 40-35-
210(c) provides that the presumptive sentence for most offenses shall be the minimum sentence
withintheapplicablerange. Statev. Lavender, 967 S.W.2d 803, 806 (Tenn. 1998); Statev. Fletcher,
805 S.\W.2d 785, 788 (Tenn. Crim. App. 1991). However, if such factors do exist, a trial court
should start at the minimum sentence, enhance the minimum sentence within the range for
enhancement factors and then reduce the sentence within the range for the mitigatingfactors. Tenn.
Code Ann. 8 40-35-210(e). No particular weight for each factor is prescribed by the statute, asthe
weight given to each factor isleft to the discretion of thetrial court aslong asthetrial court complies
with the purposes and principles of the sentencing act and its findings are supported by the record.
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Statev. Moss, 727 S.W.2d 229, 238 (Tenn. 1986); Statev. L eggs, 955 S.W.2d 845, 848 (Tenn. Crim.
App. 1997); see Tenn. Code Ann. 8§ 40-35-210 Sentencing Commission Comments. Nevertheless,
should there be no mitigating factors, but enhancement factors are present, atrial court may set the
sentence above the minimum within the range. Tenn. Code Ann. 8§ 40-35-210(d); Lavender, 967
S.W.2d at 806; Manning v. State, 883 S.W.2d 635, 638 (Tenn. Crim. App. 1994).

B. Analysis

The trial judge entered excellent findings and first determined the defendant had prior
convictionsfor aggravated burglary and robbery, thereby making him aRange Il offender. Thetrial
judge then applied sentencing enhancement factors (1) (a previous history of criminal convidions
or criminal behavior in addition to those necessary to establish the appropriate range) and (10) (no
hesitation about committing a crime when the risk to human life was high), and mitigating factor
(12) (the defendant acted under duress or under the domination of another person). See Tenn. Code
Ann. 88 40-35-114(1) and (10), -113(12). Thetrial judge sentenced the defendant to 15 yearsin the
Department of Correction.

The defendant had two prior felony convictions consisting of aggravated burglary and
robbery, both Class C felonies. The defendant was properly classified asaRange |1 offender. See
Tenn. Code Ann. § 40-35-106(a)(1).

The defendant al so had aprior convictionfor misdemeanor larceny. Thetrial court properly
used this misdemeanor conviction under enhancement factor (1), although it is entitled to little
weight.

Asfor enhancement factor (10), the evidenceclearly supportsits application. The evidence
reveal ed that acustomer camein the storeduring the robbery. Thus, thisfactor wasproperly applied
since one other than thevictim wasinthe area and subject to injury. Statev. Sims 909 SW.2d 46,
50 (Tenn. Crim. App. 1995).

The defendant faced a range of punishment of 12 to 20 years as a Range |1 offender. See
Tenn. Code Ann. 8 40-35-112(b)(2). Considering the enhancement factors and mitigating factor
applied by the tria court, the 15-year sentence, which was less than mid-range, was appropriate.
Thisissue is without merit.



CONCLUSION

Based upon the foregoing, we conclude (1) thetrial court properly admitted the defendant’ s
inculpatory statement; (2) the evidence was sufficient to sustain the defendant's conviction for
aggravated robbery; (3) there were no cumulative errors; and (4) thetrial court properly sentenced
the defendant. Thus, the judgment of thetrial court is affirmed.

JOE G. RILEY, JUDGE



