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The defendant, indicted for aggravated sexual battery for intentionally engaging in sexual contact
with a child under the age of thirteen, pled guilty to one count of sexud battery, a Class E fel ony,
and received atwo-year sentence. Thetrial court ordered that the defendant serve ninety consecutive
daysinjail, with the remainder of thesentence suspended, and the defendant placed on three years
probation. Counseling was ordered as a condition of probation. The defendant challenges the
sentencing imposed, arguing that the trial court erred in denying his requests for full probation,
serviceof hissentence of incarceration on weekends, or judicial diversion. After athorough review
of the record, we affirm the judgment of the trial court.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Criminal Court Affirmed

ALAN E. GLENN, J., delivered the opinion of the court, in which Joe G. RiLEY and JOHN EVERETT
WiLLIAMS, JJ., joined.

Joseph S. Ozment, Memphis, Tennessee, for the appellant, Curtis Cleggins.

Paul G. Summers, Attorney General and Reporter; Mak E. Davidson, Asdstant Attorney General;
William L. Gibbons, District Attorney General; and Alanda Home Dwyer, Assistant District
Attorney General, for the appellee, State of Tennessee.

OPINION

In exchange for an agreed sentence of two years, the defendant pled guilty to one count of
sexual battery for having sexual contact with the eleven-year-old victim. Thetrial court denied his
request for aternative sentencing or judicial diversion, orderi ngthat the defendant serveninety days
in jail, with the remainder of the sentence suspended and the defendant placed on three years of
probation. As a condition of probation, the defendant was ordered to undergo counseling. The
defendant filed atimely appeal to this court, presenting the following issues for our review:

l. Whether the trial court erred in denying him full probation;



. Whether the trial court erred in denying his request to be
allowed to serve his sentence of confinement on weekends;
and,

[l. Whether the trial court erred in denying him judicia
diversion.

Based upon our review of the record, we affirm the sentence as imposed by the trial court.
FACTS

On January 26, 1999, the defendant, Curtis Cleggins, was indicted by the Shelby County
Grand Jury for one count of aggravated sexual battery of G.P., an eleven-year-old child.* At the
time of the incident, the defendant was the live-in boyfriend of the victim’s mother, and the victim
resided in the same household with the defendant. At the defendant’ s quilty plea hearing, the State
asserted that if the case went to tria, it intended to offer proof that on October 24, 1998, the
defendant had entered the victim’s bedroom and touched her between her legs. The defendant
agreed to enter aplea of guilty, and on September 7, 1999, thetrial court accepted his guilty pleato
one count of sexual battery.

A sentencing hearing was held on October 7, 1999. The defendant testified that he was a
resident of Tennessee and aformer Marine. He blamed his 1986 “ other than honorable discharge”
from the service on his *enhanced gouty-arthritis’ and an old gunshot wound, which he said had
prevented him from performing hisduties. He claimed that hiscondition wasso severethat he could
not use his hands and had to have assistance in dressing. In 1992, he had returned to Memphis,
where close family memberslived. Despite hisarthritis, for whichhe believed hewould be eligible
for disability, although he had never applied, he had held jobs in construction, recycling, and at a
computer company, before accepting his current position as a “special projects manager” at a
warehouse.

The defendant explained two past criminal charges against him, for passingabad check and
possession of a stolen vehicle, as misunderstandings. The bad check charge had resulted from a
storeclerk’ sfailureto hold his check until he could deposit fundsinto hisaccount, and hisarrest for
possession of astolen vehicle had occurred when he was hol ding an automobilefor amilitary friend
who had goneoverseas. According to the defendant, both charges had been dismissed. He admitted
one conviction for driving on asuspended license, but stated that he had paid the fineand currently
held avalid Tennessee driver’s license.

The defendant claimed to be actively involved in his community. He testified that he had
started asummer youth program, in which hetook neighborhood childrento the park to teach them

! Consistent with the policy of this court, we refer to the minor victim by her initials only.
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how to play football and to talk to them about the military; had participated in organizing a
neighborhood watch; had hel ped devel op aprogram to teach children swimming and pool safety; and
had volunteered to act as an unofficial lifeguard for the children at his apartment complex’s pool.

On cross-examination, the defendant denied lying to the police officerswho had arrested him,
by telling them that he was scheduled to enter the Memphis Police Academy in January 1999. He
insisted that neither the charge for passing a bad check, nor the charge for possession of a stolen
vehicle, had in any way been his fault. The defendant also refused to admit any wrongdoing with
regardsto thevictim. He acknowledged that he had gone into the victim’ s bedroom on October 24,
1998, but would only admit to shutting her window and tucking her into bed. He described G.P. as
a child with “problems’and said that she had a tendency to lie. According to the defendant, the
victim had been angry at him because he had atempted to punish her for her misbehavior. The
defendant expressed disillusionment with the justice system, and said that he needed counselingin
order for somebody from “the system” to tell him that he was a* good man,” so that he would not
“loose [sic] faith in [the system].”

In responseto probing questions by thetrial court, the defendant admitted that his other than
honorablemilitary discharge had resulted from his refusal tofollow orders. The defendant saidthat
his position as warehouse “ special projects manager” meant that he drove aforklift. He explained
that he was able to do so, despite his earlier testimony that he was unabl e to use his hands, because
shifting forklift gears did not require him to bend any of hisjoints. He also explained that he was
on “some very strong medication.”

Two witnesses took the stand to attest to the defendant’s good character. Terry Figgs, a
prison corrections officer, testified that he had known the defendant for about twenty years. Figgs
described the defendant as “humble,” “just areally nice person.” He believed the defendant to be
honest, had never seen him get angry, and trusted him to be around his own children. Figgs
expressed his opinion that the defendant would abide by any conditionsof probation that the trial
court might impose.

Mary Dean, the defendant’ s fiancé, stated that the defendant had lived with her for d most
ayear, and that she had found him to be “very good” with her two thirteen-year-old daughters. She
trusted him, and did not believe that he had done anything wrong. He had discussed with her
whether he should plead gui lty, and together they had weighed the odds and decided that it would
be too risky for him to go to trial.

Dean was asked to describe the defendant’ s physical condition, and thefollowing exchange
between her and defense counsel took place:

A. Yes, sometimes his arthritis gets really bad. | try to keep his
medicine at home and stuff and sometimes even after he takes
his medicine, | mean, he can barely move his hands. He was
telling me the situation that alleged was so supposed to have
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happened and | couldn’t seeit. | wasn't there, | don’t know.
But, | couldn’t see him physica ly doing what they said he had
did.

Q. | believe there was an allegation that he may have unzipped
some pants, or something of that nature? | don’t know.

A. Yeah. Andif youlook at hishands, you can tell that—| mean, he
can't —I don’'t fed that he could haveactually done that without
the person knowing way beforethey got to that situation. He
would have known. | mean, because he can’t use his hands that
well.

Dean stated that she often had to assist the defendant to dress, because of the severe pain he
experienced from his arthritis. Upon questioning by thetrial court, however, she admitted that the
defendant was, at times, capable of zipping and unzipping his pants himsdf, because”[h]isarthritis
doesn’t flare up al of thetime[.]”

The victim's mother and father testified to the detrimental emotional effects that the
defendant’ sactions had had on their daughter. Pamela Watkins, the victim’ smother, said that G.P.
continued to think about theincident and was* having ahardtime.” Calvin Perry, G.P.’ sfather, said
that it had taken his daughter along time after theincident before she would hug him, and that she
had blamed him for not being there to protect her from the defendant. Both parents asked that the
trial court sentence the defendant to servetimein jal.

At the conclusion of the hearing, the tri a sentenced the def endant to ninety consecutive days
injail, finding that confinement wasappropriate under the factsand circumstances of the case. The
court ordered that the defendant be placed on three years' probation upon his release fromjail, and
that he undergo counseling as a condition of probation. The court denied the defendant’ s request
to serve histimeon weekends, finding that “ straight time” was* appropriate.” The defendant timely
appealed his sentence to this court.

ANALYSIS

The defendant appeal s the sentence imposed by the trial court, arguing that the court erred
in denying him immediate full probation, or, inthe dternative, service of hisjail time on weekends,
or judicial diversion. The State argues that the record supports the trial court’s sentencing
determinations, and that the sentence should therefore be affirmed.

When an accused challenges the length and manner of serviceof a sentence, itis the duty
of this court to conduct ade novo review on the record with apresumption that “the determinations
made by the court from which the appeal istaken arecorrect.” Tenn. Code Ann. § 40-35-401(d).
This presumption is “conditioned upon the affirmative showing in the record that the trial court
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considered the sentencing principles and all relevant factsand circumstances.” Statev. Ashby, 823
SW.2d 166, 169 (Tenn. 1991). The presumption does not apply to the legal conclusions reached
by thetrial court in sentencing the accused or to the determinationsmade by thetrial court which are
predicated upon uncontroverted facts. State v. Butler, 900 SW.2d 305, 311 (Tenn. Crim. App.
1994); Statev. Smith, 891 S.W.2d 922, 929 (Tenn. Crim. App.), perm. app. denied (Tenn. 1994).
However, thiscourt isrequired to give great weight to thetrial court'sdetermination of controverted
factsasthetrial court'sdetermination of thesefactsispredicated upon the witnesses demeanor and
appearance when testifying.

The defendant, as the party challenging the sentence imposed by the trial court, has the
burden of establishing that his sentence was erroneous. Sentencing Commission Cmits. to Tenn.
Code Ann. § 40-35-401; Ashby, 823 SW.2d at 169; Butler, 900 SW.2d at 311. In determining
whether the defendant has shown that the sentence imposed by the trial court was erroneous, this
court considers (a) any evidence received at thetrial and/or sentencing hearing, (b) the presentence
report, (¢) the principles of sentencing, (d) the arguments of counsel, (e) the nature and
characteristicsof the offense, (f) any mitigating or enhancing factors, (g) any statements made by the
accused in his own behalf, and (h) the accused's potential or lack of potential for rehabilitation or
treatment. Tenn. Code Ann. 88 40-35-103 and -210; State v. Scott, 735 S.W.2d 825, 829 (Tenn.
Crim. App.), perm. app. denied (Tenn. 1987).

|. Denial of Full Probation or Weekend Service of | ncar ceration

The defendant first arguesthat he should havebeen sentencedto immediate full probation,
or, in the alternative, allowed to serve hisjail time on weekends. He contends that the trial court
inappropriately focused on the circumstances of the offense to the exclusion of hissocia history.
The defendant assertsthat his social background, history of steady employment, involvement inthe
community, and lack of prior feloniesmakehim an appropriate candidatefor aternative sentencing,
and support a sentence of full probation.

An especially mitigated or standard offender convicted of a Class C, D, or E felony is
presumed to be a favorable candidate for alternative sentencing, in the absence of evidence to the
contrary. Tenn. Code Ann. 8§ 40-35-102(6) (1997). As a standard offender who pled guilty to a
Class E fd ony, the defendant was presumed to be afavorable candidate for aternative sentencing.
However, if the court is presented with “evidence sufficient to overcome the presumption, then it
may sentence the defendant to confinement according to the statutory provision.” Ashby, 823
SW.2d at 169. The presumption in favor of alternative sentencing may be overcome by fads
contained in the presentence report, evidence presented by the State, the testimony of the accused
or adefense witness, or any other source, provided it is made a part of the record. State v. Parker,
932 SW.2d 945, 958 (Tenn. Crim. App.), perm. app. denied (Tenn. 1996). Evidence sufficient to
overcome the presumption indudes evidence showing that “[c]onfinement is necessary to protect
society by restraining a defendant who has a long history of criminal conduct,” “[c]onfinement is
necessary to avoid depreciating the seriousness of the offense or confinement is particularly suited
to provide an effective deterrence to otherslikely to commit similar offenses,” or “[m]essures less
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restrictive than confinement have frequently or recently been applied unsuccessfully to the
defendant.” Tenn. Code Ann. § 40-35-103(1)(A)-(C) (1997); see Ashby, 823 SW.2d at 169.

The burden was upon the defendant to show that he was a suitable candidate for probation.
Statev. Goode, 956 S.W.2d 521, 527 (Tenn. Crim. App. 1997); Statev. Boggs, 932 SW.2d 467, 477
(Tenn. Crim. App.), perm. app. denied (Tenn. 1996); see Tenn. Code Ann. § 40-35-303(b) (1997).
In order to meet thisburden, the defendant “ must demonstrate that probation will * subservethe ends
of justice and the best interest of both the public and the defendant.”” Statev. Bingham, 910 S.\W.2d
448, 456 (Tenn. Crim. App. 1995) (quoting Statev. Dykes, 803 SW.2d 250, 259 (Tenn. Crim. App.
1990)), overruled on other grounds by State v. Hooper, 29 SW.3d 1 (Tenn. 2000).

Thereisno bright line rule for determining when a defendant should be granted probation.
Bingham, 910 SW.2d at 456. Every sentencing dedsion necessarily requires a caseby-case
analysis. 1d. Factors to be considered include the circumstances surrounding the offense, the
defendant’s crimina record, the defendant’s social history and present condition, the need for
deterrence, and the best interest of the defendant and the public. Goode, 956 SW.2d at 527.
Another appropriate factor for atrial courtto consider in determining whether to grant probationis
a defendant’s credibility or lack thereof, as this reflects on the defendant’s potential for
rehabilitation. 1d. Also relevant iswhether a sentence of probation would unduly depreciate the
seriousness of the offense. See State v. Davis 940 S.W.2d 558, 559 (Tenn. 1997); Bingham, 910
S.W.2d at 456.

Inthiscase, thetrial courtindicated that it was sentencing the defendant to ninety consecutive
daysinjail, and denying his request for full probation, based on the seriousnessof the offense and
the defendant’ slack of credibility. At the conclusion of the proof, thetrial court stated that it found
“much of [the defendant’ 5] testimony,” including his testimony regarding his past military history
and the severity of hisphysical ailments, “not to be believable” Thetrial court found the defendant
to be adeceptive and manipulativeindividual. Thetrial courtisinthe best positionto determinethe
credibility of awitness, and thiscourt givesdeferenceto thetrial court’ sfindingsinthat regard. The
trial court clearly considered the nature and circumstances of the offense, the defendant’s lack of
candor, and the defendant’ srefusal to acknowledge anywrongdoing, indetermining that the “under
all of the facts and circumstances, jail time is appropriate.” The record supports the trial court’s
determinations. This court has held previously that a defendant’ s untruthful testimony during a
sentencing hearing can bethe basisfor thetrial court’ s denying probation to the defendant. Statev.
Dowdy, 894 S.W.2d 301, 305 (Tenn. Crim. App. 1994); State v. Dykes, 803 S.W.2d 250, 259-60
(Tenn. Crim. App.), perm. app. denied (Tenn. 1990). We therefore concludethat thetrial court did
not err in denying the defendant full probation or service of hisjail sentence on weekends.

[I. Denial of Judicial Diversion
The defendant next argues that the trial court erred in denying him judicial diversion. He

asserts that his lack of a serious criminal record, his amenability to correction as evidenced by
testimony that he would comply with the terms and conditions of probation, and hissocial hi story,
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weigh in favor of hisbeing granted judicial diversion. The State points out that judicial diversion
may appropriately be denied based solely on adefendant’s lack of candor and refusal to accept
responsibility for an offense, and argues tha the trial court did not abuse its broad discretion in
denying the request.

Thejudicial diversion statute, Tennessee Code Annotated Section 40-35-313 permits atrial
court, upon afinding of guilt by pleaor by trid, to place adefendant on probation without imposition
of a judgment of conviction. If the defendant successfully completes his term of probation, the
charge is then dismissed. See Tenn. Code Ann. 840-35-313 (Supp. 1998); State v. Beverly, 894
SW.2d 292, 293 (Tenn. Crim. App. 1994). The decision to grant or deny a defendant judicial
diversion lieswithin the sound discretion of thetrial court. Statev. Bonestel, 871 S.\W.2d 163, 168
(Tenn. Crim. App. 1993), overruled on other grounds by Statev. Hooper, 29 S.W.3d 1 (Tenn. 2000).
A trial court’ srefusal to grant judicial diversion will not be disturbed on appeal unlessno substantial
evidence exists in the record to support the trial court’s decision. 1d. “The same guidelines are
applicable in diversion cases as are applicable in probation cases, but they are more stringently
applied to those seeking diversion.” Bingham, 910 SW.2d at 456 (citing State v. Holland, 661
SW.2d 91, 93 (Tenn. Crim. App. 1983)). In determining whether to grant diversion, thetrial court
considers (a) the accused' s amenability to correction, (b) the drcumstances of the offense, (c) the
accused' s criminal record, (d) the accused' s socia history, (e) the accused’s physicd and mental
health, () the deterrence value to the accused as well as others, and (g) whether judicial diversion
will servetheinterests of the public aswell asthe accused. Statev. Electroplating, Inc., 990 SW.2d
211, 229 (Tenn. Crim. App. 1998); Bonestel, 871 SW.2d at 168.

Substantia evidence exists in the record to support the trial court’s denial of judicial
diversion. Thetria court considered the evidence, including testimony presented by the defendant
and hiswitnesses, and found that the defendant was deceptive, manipulative, and unwilling to accept
responsibility for hisactions. Thiswas asufficient basis upon which to deny the defendant judicial
diversion. See State v. Dowdy, 894 SW.2d 301, 307 (Tenn. Crim. App. 1994). Therefore, we
concludethat thetrial court did not abuse itsdiscretion in denying the defendant judicial diversion.

CONCLUSION

Based on the foregoing, we affirm the sentence as imposed by the trial court.

ALAN E. GLENN, JUDGE



