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OPINION



I. Background

Thefactsleadingtotheunderlying conviction aretaken fromareview of thisCourt’ sopinion
in the direct appeal. See State v. George Milton Brooks, No. 02C01-9804-CC-00116, 1998 WL
775649, Dyer County (Tenn. Crim. App., Jackson, Nov. 6, 1998), perm. to appeal denied (Tenn.
1999). On June 11, 1997, Dyersburg police were notified that a child who had been admitted to a
local hospital had reported asexual assault. Thetwelve-year-old victimtold theinvestigating police
officer that she had been raped by her stepfather, the petitioner, earlier that day. Police officers
proceeded to Petitioner’s residence and immedately advised Petitioner of his Miranda rights.
Petitioner attempted to talk to the officers but they advised him to wait. Petitioner was then
transported to the county jail. Duringan interview later that afternoon, Petitioner was again advised
of hisMirandarights, after which he gave anincriminating statement to the police officers.

On August 11, 1997, Petitioner was indicted by the Dyer County Grand Jury for rape of a
child, Tenn. Code Ann. § 39-13-522, a Class A felony. The charge resulted from the allegations
made by Petitioner’ s stepdaughter that he sexually assaulted her and the incriminating statements
made by Petitioner to police officers during the subsequent investigation. Petitioner filed amotion
to suppress his incriminating staements and a motion to introduce the prior sexual activity of the
victiminto evidenceunder Tenn. R. Evid. 412. After thetrial court denied both motions, Petitioner
pled guil ty, attempting to reserve the issues contained in his denied motions as certified questions
of law for appeal under Tenn. R. Crim. P. 37(b)(2)(iii). On December 9, 1997 the tria court
imposed a sentence of fifteen years, the minimum in the range, pursuant to Petitioner’s plea
agreement.

Petitioner’ s sole issues on direct appeal were the two certified questions of law Petitioner
attempted to reserve under Tenn. R. Crim. P. 37(b)(2)(iii) in his plea agreement, i.e., that the trial
court erred when it denied his motions (1) to suppress incriminating statements made by Petitioner
to police and (2) to introduce evidence concerning prior sexual activity of the victim pursuant to
Tenn. R. Evid. 412. After reviewing the record, this Court determined that Rule 37(b)(2)(iii) was
not the proper vehicle under which an appeal may lie for the typesof errors claimed by Petitioner.
Brooks 1998 WL 775649 at *3. Provision (iii) appliesin cases where the record clearly reflects an
invalidating error, such as the denial of the right to counsel or conviction under an invalid statute,
and the error is apparent upon the face of the existing record. However, since the record on
Petitioner’s appeal reflected unanimous agreement by the District Attorney, the Petitioner, and the
trial court that Petitioner pled guilty conditioned upon hisright to appeal the certified questionsin
issue, thisCourt agreed to examine Petitioner’ sclaimsto determinewhether they could be addressed
on the merits under Rule 37(b)(2)(i).

On November 6, 1998, our Court dismissed Pditioner’s apped for lack of jurigdiction
because the questions of law were not properly reserved under Rule 37(b)(2)(i) and the mandaory
requirementsset forth in Preston. See Tenn. R. Crim. P. 37(b)(2)(i); State v. Preston, 759 SW.2d
647, 650 (Tenn. 1988). Under Rule 37(b)(2)(i), thefinal order of judgment must contain astatement
of the dispositive certified question of |aw reserved by the defendant, wherein the quedionisclearly
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stated so asto identify the scope and thelimits of thelegal issuesreserved. SeePreston, 759 SW.2d
at 650; see also State v. Pendergrass, 937 SW.2d 834 (Tenn. 1996). The order must al 90 state that
the certified question was expressly reserved as a part of the plea agreement, that the State and the
trial judge consented to the reservation, and that the State and the trial judge are of the opinion that
the question isdispositive of the case. Preston, 759 S.W.2d at 650. Petitioner failed to comply with
these requirements. We concluded that even if this Court ignored the technical omissions, the
certified questions in Petitioner’ s appeal were nevertheless not dispositive of the case as required
under Rule 37(b)(2)(i). However, we further concluded in footnotes that the trial court properly
denied Petitioner’s motions. See Brooks, 1998 WL 775649 at *4 nn.3-4. Regarding Petitioner’s
motion to suppress, we stated that there was no dispute that Petitioner voluntarily agreed to provide
a statement to the police and that, in fact, he anxiously atempted to explain his side of the story to
the officerswhen they first arrived. Asfor Petitioner’ s Rule 412 issue, we found that Rule 412 was
applicable to cases involving rape of a child but Petitioner failed to comply with the procedural
requirements for admission of evidence under said rule.

Thereafter Petitioner filed apetition for post-convictionrelief wherein healleged ineffective
assistance of counsel on three grounds: (1) counsel failed to adequately investigate the facts and
defensesin Petitioner’ s case; (2) counsel failed to raise numerous Fourth Amendment violationsin
support of his motion to suppress; and (3) counsel erroneously advised Petitioner that he could
properly reservetwo questions of law for gopeal whichwouldgrant himrelief, with the appeal being
the reason for Petitioner’s guilty plea. At the condusion of an evidentiary hearing, the post-
conviction court denied Petitioner any relief.

Il. Post-convidion Hearing

The post-conviction hearing occurred on December 6, 1999. Petitioner’s proof consisted
solely of histestimony. The State's proof consisted of testimony from the two attorneys who were
appointedto assist Petitioner. Petitioner’ sfirst attorney, Steve Davis, wasreplaced upon Petitioner’s
request just prior tothe hearing on hismotion to suppress. Petitioner’ ssecond attorney, Tod Taylor,
represented him throughout the preliminary hearings and pleanegotiations. Petitioner alleged that
both attorneys rendered ineffective assistance of counsel.

At the post-conviction hearing, Petitioner testified that he was watching television the day
that the police officerscameto hishomeand arrested him. Petitioner testified that the police officers
knocked on his door and when Petitioner answered, they entered, handcuffed him, and placed him
in the back of apolice car. The policedid not show Petitioner an arrest warrant when they entered
his home. The police officers transparted Petitioner to the Dyer County Jail wherehe was held in
maximum security for an hour and a half. Petitioner claimed that during this time, he was not
allowed to contact clergy, family, or friends. Next, the police officers interrogated Petitioner at
which time Petitioner gavean incriminating statement which they used later intheir affidavit for an
arrest warrant. Petitioner claimed that the above facts demanded suppression of Petitioner’s
incriminating statement under the Fourth Amendment because the police arrested him without
probable cause awarrant, or the presence of exigent circumstances.
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Petitioner testified that both attorneys, Davis and Taylor, rendered ineffective assistance by
failing to adequately investigate the facts and defensesrel evant to Petitioner’ s case and, further, that
Taylor wasineffectivefor failing to rase certainissuesin hismotion to suppress. Petitioner testified
that when heinitially met with Davis, thefirst attorney appointed to assist him, Davis explained the
charge to him and they discussed the fact that Petitioner had given the police an incriminating
statement. Davis also told Petitioner that he had planned to contect Petitioner’s wife. At their
second meeting, Davis advised Petitioner that Petitioner’s wife would neither speak with him nor
allow Davisto speak with her daughter, the victim. Davisalso informed Petitioner that the District
Attorney would not agree to a plea agreement wherein Petitioner was allowed to serve less than
fifteen years and that, if Petitioner went to trial, he could receive a sentence as long as twenty-five
years. During Petitioner’ sthird meeting, Davisinformed Petitioner that he planned to file amotion
to suppress Petitioner’ s statement to police. At some point during Petitioner’ s representation by
Davis, Petitioner asked Davisto obtainacopy of the victim’ s statement and to |locate witnesses that
would testify in his behalf, but Davis never complied with these requests. Petitioner claimed that
Davislooked nervousand perspired alot during their meetingsand, further, that Davisbecameloud,
angry, and defensive with Petiti oner when Petitioner asked him questions regarding trial strategy.

Petitioner testified that when the date for the hearing on the motion to suppress arrived,
Petitioner requested that the court appoint new counsel to assist him. Petitioner was dissatisfied
because Davis had not deteemined a defense strategy, had not discussed with Petitioner what
witnesses he planned to call, and had not revealed what issues wereinvolved in Petitioner’ s motion
to suppress. Petitioner claimed that Davis seemed concerned only with the facts that the District
Attorney would not consider a sentence less than fifteen years and that, if the victim testified,
Petitioner’ s sentence upon conviction would likely be twenty to twenty-five years.

The court granted Petitioner’ s request, appointing Tod Taylor to assist Petitioner. Taylor
rescheduled the motion to suppress hearing at which he later argued that Petitioner’ s statement to
police violated Petitioner’s Fifth and Sixth Amendment rights. Petitionea testified that, in his
opinion, Taylor should have argued that his detention, interrogation, and arest were illegal.
Petitioner testified that Taylor also requested a hearing to present a Rule 412 motion, but the court
denied this request. Afterward, Petitioner and Taylor discussed his remaining two choices: (1)
negotiate a plea agreement or (2) go to trial. With no plausible defense, Taylor advised Petitioner
to plead guilty and, afterward, appeal the trid court’s denia of his suppression and Rule 412
motions. Because Petitioner believed that the Court of Criminal Appeals would grant him relief,
Petitioner pled guilty. Petitioner testified that, at thistime, hewasunawarethat thevictim’ smedical
examination showed no evidence of penetration. Petitioner testified that if he had known this, he
would have opted togo to trial.

During cross-examination, Petitioner admitted that he was given a“full blown” hearing on
his motion to suppress, & which Petitioner and the police officers testified as to the facts and
circumstancessurrounding hisarrest. Petitioner further testified that he and Davishad discussed the
following: the elementsof the chargesagainst him, Petitioner’ sconfession, therange of punishment,
thefact that Petitioner’ swife would not cooperate with his defense, the offer made by the State, the
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possibility of undergoingamental eval uation to eval uate apossible defense and whether they could
have his confession suppressed. Petitioner felt that Davis should have sought witnesses to testify
in hisbehalf. Petitioner wanted his friends and employersto testify regarding his credibility, since
none of them could havetestified astothefacts. He also wanted witnessesto testify concerning his
wife's and the victim'’ s lack of credibility. Petitioner admitted tha he did not supply either of his
attorneys with any names of potential witnesses who could have testified regarding these matters.
Petitioner further conceded that Taylor did what he could to obtain ahearing onthe Rule 412 motion,
but Petitioner had misunderstood what was to take place. Petitioner also acknowledged that he
misunderstood Taylor’ s advice regarding apossible appeal. When Taylor explained to him that he
could plead guilty reserving the suppression and Rule 412 issues as certified questions for appeal,
Petitioner believed that pleading guilty was the only way that he would be able to obtain appellate
relief.

Steve Davistestified that he was the first atorney appointed to represent Petitioner. Davis
testified that he discussed with Petitioner the elements of the charge against him and the fact that
Petitioner had confessed. Davisalso talked with Petitioner about possible defenses, but the two of
them were unable to come up with anything. Davis believed that the evidence—Petitioner’'s
confession in conjunction with the testimony of the victim—wouldlikely resutin hisconviction and
a sentence of at least twenty years. Davis tried to contact Petitioner’ s wife and her daughter, the
victim, but they were both adamant about fully prosecuting Petitioner and refused to speak to Davis.
Davisfiled amotion to suppress Petitioner’ sconfessionin casethey wenttotrial. InDavis opinion,
however, Petitioner’s confession was legal, constitutional, and admissible. Given the facts in
Petitioner’ s case, Davisfound no basisto rai se a Fourth Amendment issue in the motion to suppress
or to put on witnesses to testify regarding Petitioner’s credibility. Davis considered Petitioner’s
credibility irrelevant. Davis also testified tha he did not recall Petitioner bringing up the issue of
illegal arrest or any other Fourth Amendment concerns during their conversations.

During cross-examination, Davis denied having substance abuse problemsin 1997. Davis
admitted to a conviction for driving under the influence, but did not recall the date of the offense.
Davistestified that he received a private reprimand from the Board of Prof essional Responsibility.
As part of the terms of the reprimand, Davis was required to attend “AA” meetings and recave
treatment, but he did not comply. Consequently, hislicenseto practicelaw was suspended for thirty

days.

Tod Taylor, Petitioner’s second attorney, testified tha he recalled discussing Petitioner’s
defense with him. Specifically, they talked about the arrest warrant, whether Petitioner had an
argument under the Sixth Amendment right to counsel, whether Petitioner waived his Miranda
rights, Petitioner’s statement to the police and the general circumstances surrounding hisarrest.
After these discussions, Taylor learned nothing from Petitioner that raised a Fourth Amendment
issue. Taylor testified that during the hearing on Petitioner’ s motion to suppress, Petitioner and the
officers testified regarding how they came to be a& his home and the circumstances under which
Petitioner was transported to the jail. Thetrial court also heard testimony regarding the time the



warrant was actually issued and served. (Further elaboraion concerning the substance of the
testimony given at the suppression hearing was not reflected in the gopellate record.)

Taylor further testified that he filed a motion requesting the victim’ smedical recordsif the
State was intending to use them as evidence at trial. The medical records contained the results of
a physical examination performed on the victim after the rape. Specifically, the examination
revealed a white mucoid subgance present in the victim’'s vagina, which corroborated part of
Petitioner’ s statament, i.e., Petitioner used Vaseline to digtally penerate the victim. The medical
records also showed gaculatory semen present outside but near the vagnal area. When Taylor
discovered the prosecutor was not planning to introduce the medical recordsat trial, Taylor dropped
his request in an effort to “let sleeping dogs lie” because, clearly, this evidence could damage
Petitioner’ s case. Taylor and Petitioner al so discussed whether they should fileaRule 412 motion
to introduce evidence of the victim’s prior sexual activity. However, the court denied Petitioner a
hearing on the motion because rape of a child was not included in the “preamble” of Rule 412.

After the court denied Petitioner’ sRule 412 and suppression motions, Taylor and Petitioner
discussed which, if any, defense strategies remained. Taylor testified that hisfirst inclination was
to lock in the fifteen-year sentence with a pleaagreement and appeal the trial court’s denia of the
aforementioned motions. Taylor admitted that he knew the motion issues were not dispositive of
Petitioner’ s case at the time they discussed the appeal. Taylor had already informed Petitioner that,
if hewent to trial, his chances of success were slim. The testimony of the young victim would be
highly pregjudicial, and the nature of the crime would be distasteful to the jury. He believed that
Petitioner would likely be convicted and receive asentencelonger than fifteen years. Regarding the
issue of Petitioner’ s credibility, Taylor testified that the matter was a double-edged sword because
building Petitionea’ s credibility would have given his confession more weight.

Taylor further testified that, after the Court of Criminal Appeals dismissed Petitioner’s
appeal, Taylor contacted an “ appellate specialist” for advice on how to proceed. Taylor wanted to
fileamotiontowithdraw Petitioner’ sguilty plea. Taylor had discovered caselaw inwhichthe Court
of Criminal Appeals dlowed a defendant to withdraw his guilty plea under circumstances very
similar to Petitioner’s. The consulting lawyer agreed with Taylor’s strategy. Taylor approached
Petitioner with thisplan and explained that, if they were successful, Petitioner would be granted the
right to proceed to trial. Petitioner told Taylor he wanted to think about it. After a few days,
Petitioner called Taylor and directed him to go ahead with an appeal to the Tennessee Supreme
Court. Petitioner tdd Taylor tha he did not want to withdraw his pleaand go to trial.

During cross-examination, Taylor testified that themedical recordsmay have had excul patory
information, but he chose not to request them as a tactical matter. The records also contained
incriminating information. Additionally, Taylor admitted that he did not consider using any
witnesses, that he did not argue Fourth Amendment violations in his motion to suppress, and that
he did inform Petitioner that it was possible to reserve two certified questions of law for appeal
which, if they obtained a favorable ruling, would “level the playing field” for subsequent



negotiationsand at thetrial stage. Onredirect, Taylor testified that he never told Petitioner that the
issues sought to be reserved were dispositive of his case.

At the conclusion of the evidentiary hearing, the post conviction court made the following
findings and conclusions: (1) issues concerning the police officers’ seizure of Petitioner and his
subsequent interrogation, as well as other related Fourth Amendment issues, were addressed at the
suppression hearing and were, at worse, aquestion of tactics or strategy on the part of counsel such
that not raising the issues during a motion to suppress did not constitute ineffective assistance of
counsel; (2) regarding counsel’ s failure to investigate, no witnesses existed other than those who
would testify as to credibility which a decision to omit istactical and amatter of defense strategy;
(3) thelack of witnesses to testify asto credibility on the part of the victim and/or Petitioner would
have had little, if any, effect on the outcome of trial and, therefore no showing of prejudice to
Petitioner was made; (4) the medical records did not constitute exculpatory evidence; (5) even if
failing to request medical records did comprise ineffective assistance, there was no prejudice to
Petitioner since the records could have been just as harmful as helpful and, therefore, constituted a
tactical decision on the part of counsel; (6) the Rule 412 motion was denied because theissueswere
inapplicable or not relevant and counsel was not ineffective in handling this matter; (7) counsel’s
mistake in informing Petitioner that it was possible to reserve nondispositive questions for appeal
did not constitute ineffective assistance where the Court of Criminal Appeals, in dicta, found that
the trial court’s denial of the motions was not improper and also Taylor attempted to correct his
mistake but was prevented from doing so by Petitioner; and (8) in the event that counsel’ smistake
regarding Petitioner’ s appeal was ineffective assistance, Pditioner had nevertheless failed to show
prejudice as aresult of it.

Petitioner now appeals as of right the dismissal of his post-conviction petition by the Dyer
County Circuit Court, renewing his claims of ineffective assistance wherein defense counsel (1)
failed to adequately investigate Petitioner’ scase; (2) failed to argue Fourth Amendment violations
in his motion to suppress; and (3) erroneously advised Petitioner that Petitioner could reserve two
guestions of law for appeal which could grant him relief, with the appeal being the foundation for
Petitioner’ s guilty plea. After athorough review of the record, we affirm the judgment of thetrial
court.

[11. Analysis

In order to obtain post-conviction relief a petitioner must allege that his conviction or
sentenceis void or voidable because of an abridgement of a constitutional right. Tenn. Code Ann.
§40-30-203 (1997). If granted anevidentiary hearing, the petitioner has the burden of proving the
allegations by clear and convincing evidence. 1d. § 40-30-210(f). Thetrial judge’ sfindings of fact
Inapost-convictionproceeding are afforded theweight of ajuryverdict. Black v. State 794 S\W.2d
752, 755 (Tenn. Crim. App. 1990). Consequently, thisCourt isbound by thetria judge' sfindings
of fact unless we conclude that the evidence preponderates againg the judgment entered by the
post-conviction court. Caruthersv. State 814 SW.2d 64, 67 (Tenn. Crim. App. 1991).




Our examination of the post-conviction Court’ sdecisionisconstrained by threefundamental
rules of appellatereview. First, this Court cannot reweigh or reevaluate theevidence. Nor may this
Court substituteitsinferencesfor thosedrawn by thetrial judge. Black, 794 SW.2d at 755. Second,
any questions regarding the credibility of the witnesses, the waght and value to be gven to their
testimony, and the factual issues raised by the evidence are to beresolved by the trial judge. 1d.
Third, Petitioner bears the burden of proof, and must show why the evidence in the record
preponderates against the judgment entered by the post-conviction court. 1d.

The above standards are modified when the claim for rdief is ineffective assistance of
counsel. In State v. Burns our supreme court held that a claim of ineffective assistance of counsel
raised on direct apped isamixed question of law and fact, and thusis subject to ade novo review.
State v. Burns, 6 S\W.3d 453, 461 (Tenn.1999); see Jhiel Fieldsv. State SW.ad :
No. E1999-00915-SC-R11-PC, 2001 WL 166380, (Tenn. Feb. 20, 2001). The de novo review of
atria court’s factual findings by an appellate cout are entitled to a presumption of correctness,
which is overcome only when the preponderance of the evidence is contrary to the trial court’s
findings of fact. Fields,  SW.3dat ___; seeaso Henley v. Stae, 960 SW.2d 572, 578 (Tenn.
1997). Furthermore, in reviewing the trial court’s application of law to its factual findings “to
determinewhether counsel’ s performance was deficient or whether the defendant was prejudiced by
that deficiency, appéellate courts should conduct a purely de novo review, according to the trial
court’s conclusions of law no deference or presumption of correctness.” Id.at . Ladtly, a
defendant allegingineffective assistance of counsel must provetheallegationsof fact underlyinghis
claim by clear and convincing evidence. See Tenn. Code Ann. 8 40-30-210(f) (1997); Fields,
SW.3dat . Thisstandard of proof isrequired regard ess of whether a petitioner is bringing the
clamin adirect appeal or a post-conviction petition. See Burns, 6 SW.3d at 461 n.5.

In determining whether counsel provided effective assistance, this Court must decidewhether
counsel’ sperformancewaswithintherange of competencedemanded of attorneysin criminal cases.
Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). To prevail on a claim that his counsel was
ineffective, a petitioner bears the burden of proving two elements. First, he must prove his counsel
made errors so serious that he was not functioning as counsel as guaranteed by the Sixth
Amendment. Strickland v. Washington, 466 U.S. 668, 687 (1984); Cooper v. State, 849 S\W.2d
744, 747 (Tenn. 1993). Thiselement is proved by showing that counsel's representation fell below
an objective standard of reasonableness. Strickland, 466 U.S. at 688. Second, the petitioner must
prove that he was prejudiced by his counsel’ s unprofessional errors, suchthat there isareasonable
probability that, but for counsel’s errors, the result of the proceeding would have been different.
Strickland, 466 U.S. at 694; Butler v. State, 789 S.W.2d 898, 900 (Tenn. 1990).

When reviewing a defense attorney’ s actions, this Court may not use "20-20" hindsight to
second-guesscounsel's decisions regarding trial strategy and tactics. Hellard v. State, 629 SW.2d
4,9 (Tenn. 1982). Counsel's alleged errors should be judged at the time they were made in light of
all the facts and circumstances. Strickland, 466 U.S. at 690; Cooper, 849 SW.2d at 746.




A. Failureto Investigate

Petitioner first aleges that counsel failed to adequately investigate Petitioner’s case.
Specifically, Petitioner contends that both Davis and Taylor were ineffective for (1) faling to
procure witnesses for the purpose of preparing a defense (2) failing to obtain medical records
pertaining to the victim’'s medical examination, and (3) failing to secure the victim’ sstatement to
the police.

Concerning the procurement of witnesses, both Davis and Taylor testified that character
witnesses would not have been useful to Petitioner’s case. As a tactical decision, Taylor had
determined that credibility witnesses could be just as harmful as helpful. Therefore, he chose nat
to pursuethisavenue of defense. Therecordindicatesthat no witnesses other than those who would
testify as to Petitioner’s character existed—no one had knowledge of the actual incident save
Petitioner and the victim. Finally, the record reveals that Petitioner made no effort to present
witnesses at the post-conviction hearing to demonstrate the importance of their testimony to the
court. Hence, Petitioner hasnot shown how hewas prejudiced by the alleged deficiency. SeeBlack
v. State, 794 SW.2d 752, 757 (Tenn. Crim. App. 1990).

The post-conviction court found that counsel’s decision to forgo witnesses was a tactical
matter pertainingto defense strategy and, further, that thelack of witnesseswould havelittl e, if any,
effect on the outcome of trial. We agree. Evenif Petitioner was able to establish that his counsel
was deficient in investigation of facts or known witnesses (which he did not), he is not entitled to
relief on thisground unless he can produce a material witness who (&) could have been found by a
reasonable investigation and (b) would have testified favorably in support of the defense if called.
1d. at 758. Petitioner did not present the post-conviction court with the above and, therefore, failed
to establi sh the pre udi ce requi rement mandated by Strickland v. Washington.

The second prong of Petitioner’ s claim that counsel failed to adequately investigate his case
alleges that counsel was ineffective for failing to obtain medical records pertaining to thevictim’s
medical examination. Petitioner claimed that the medical report contained excul patory evidenceor,
more specifically, that the report contained no evidence of penetration. The record shows that the
medical report revealed a white mucoid substance which corroborated a portion of Petitioner’s
confession. According to Taylor’ stestimony, it wasfor this reason that hedecided to“let sleeping
dogslie’ and purposefully dropped hispursuit of thisevidence. Inlight of the contents of the report,
counsel’ s hesitation to introduce such potentially damaging evidence & trial is understandable.

The post-conviction court concluded that the medical records did not constitute excul patory
evidence and, also, that the decision not to follow through with arequest of the records constituted
atactical decision onthepart of counsel. Weagree. Moreover, whenreviewing a defense attorney’s
actions, this Court may not use"20-20" hindsight to second-guess counsel'sdecisionsregarding trial
strategy and tactics. Hellard v. State 629 S.\W.2d 4, 9 (Tenn. 1982). The post-conviction court
further found that, even if this decision did comprise ineffective assistance, therewas no prejudice




to Petitioner since the records could easily have been just as detrimental as helpful to Petitioner’s
case. Wefind no fault in this judgment.

Petitioner’ s last contention, that trial counsel wasineffective because he did not obtain the
victim’ s statement to police, also failsto afford Petitioner any relief. In general, Tennessee srules
of criminal procedure do not provide for pretrial discovery of the opposing paty’s witnesses
statements. Exceptions exist; however, they do not assist Petitioner. Tennessee Rule of Criminal
Procedure 26.2 iscontrollingin thismatter and requiresdisclosure of awitness' statement only after
the witness has testified on direct examination during trial or pretrial hearings. See Tenn. R. Crim.
P. 26.2(a), (f). Neither of these circumstances applies to Petitioner’s case.

B. Motion to Suppress

Petitioner also argues that counsel was ineffective for failing to allege violations of
Petitioner’ sFourth Amendmentrightsin hismotion to suppress Petitioner’ sincriminating statement
to police. At the post-conviction hearing, attorney Davis testified that, in his opinion, Petitioner’s
confessionwaslegal, constitutional and admissible. Attorney Taylor similarlytestified that nothing
he learned from Petitioner during their discussions caused him to believe that a Fourth Amendment
issue existed. After hearing the testimony of witnessesat the evidentiary hearing and considering
the prior testimony at the suppression hearing, thetrid court stated in awritten order denying post-
conviction relief that there were no Fourth Amendment violationsto beraised in Petitioner’s case.
Thetrial court further found that the omission of a Fourth Amendment argument was, at worse, a
guestion of tactics or strategy on the part of counsel and that Petitioner failed to prove ineffective
assistance.

After areview of the record, we find that the post-convidion court obvioudly credited the
testimony of Petitioner’ stwo attorneys that the factsand circumstancesin Petitioner’ s case simply
did not rai se aFourth Amendment issue. Becausewe do not revisit theissueof credibility on appeal,
we defer to thetrial court’sruling in that regard. Black, 794 S.W.2d at 755. In sum, Petitioner has
failed to show ineffective assistance of counsel.

C. Certified Questionsfor Appeal

Petitioner’ slast issueallegesthat counsel wasineffectivefor erroneously advising Petitioner
that he could properly reserve two questions of law for appeal which could grant Petitioner relief,
when the appeal wasthereason for Petitioner’ sguilty plea. Petitioner allegesthat, but for counsel’s
error, hewould not have pled guilty.

Under the Sixth Amendment, when a claim of ineffective assistance of counsel is madein
the context of aguilty plea, the burdenis upon the petitioner to show (1) that counsel’ s performance
was deficient and (2) that the deficiency was prejudicial in terms of there being a reasonable
probability that, but for counsel’ serrors, the petitioner would not have pled guilty and would have
insisted on going to trial. Hill v. Lockhart, 464 U.S. 52, 59, 106 SCt. 366, 370 (1985). This
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standard has also been applied to casesinvolving Articlel, Section 9 of the Tennessee Constitution.
See Shazel v. State, 966 SW.2d 414, 416 (Tenn. 1998).

Rule 37(b) of the Tennessee Rules of Criminal Procedure controls when an appeal liesand
provides, in pertinent part, as follows:

(b) An appeal lies from any order or judgment in a criminal
proceeding where the law provides for such appeal, and from any
judgment of conviction:

(2) Upon apleaof guilty or ndo contendere if:

(i) Defendant entered into a plea agreement under Rule 11(e) but
explicitly reserved with the consent of the stae and of the court the
right to appeal a certified question of lav that is dispositive of the
case. ...

In State v. Preston, 759 S.\W.2d 647 (Tenn. 1988), the Tennessee Suprame Court explained
the requirements of Rule 37(b):

Regardless of what has appeared in prior petitions, orders, collogquy
in open court or otherwise, the final order or judgment from which
the time begins to run to pursue a T.R.A.P. 3 appea must contain a
statement of the dispositive certified question of law reserved by
defendant for appellate review and the question of |aw must be stated
so as to clearly identify the scope and the limits of the legal issue
reserved . . . . Also, the order must state that the certified question
was expressly reserved as part of the pleaagreement . . . [and)] that the
State and the judge are of the opinion that the question is dispositive
of the case. Of course, the burden is on defendant to see that these
prerequisites are in the final order and that the record brought to the
appellate courts contains al of the proceedings below that bear upon
whether the certified question of law is dispositive and themerits of
the question certified. No issue beyond the scope of the certified
guestion will be considered.

1d. at 650 (emphasis added); see also State v. Pendergrass, 937 S.W.2d 834 (Tenn. 1996).

Contrary to the explicit and unambiguous requirements of Rule 37(b)(2)(i) and Preston,
Taylor gave Petitioner erroneous information when he advised Petitioner that he could properly
reserve for appeal the issues in his motions. Taylor admitted in his testimony during the post-
conviction hearing that he wasaware prior to advising Petitioner that the questions of law he sought
to appeal were not dispositive of the case.
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After the evidentiary hearing, the post-conviction court foundthat Taylor’ s error regarding
Petitioner’s appeal did not constitute ineffective assistance. In support of this decision, the post-
conviction court relied upondictafrom thisCourt’ sdecision dismissing Petitioner’ sappeal wheran
we stated in a footnote that the trial court’s denial of Petitioner’s motion to suppress was not
improper. The post-conviction court also relied on Taylor’ s testimony that he attempted to correct
his mistake but was prevented from doing so by Petitioner. Taylor testifiedthat he had approached
Petitioner with plansto withdraw Petitioner’ s guilty pleabased on Statev. Wilkes, 684 S.\W.2d 663
(Tenn. Crim. App. 1984), but Petitioner declined to pursuethisoption. Asaresult, Taylor continued
withtheir previous plansto appeal to the Tennessee Supreme Court. The application for permission
to appeal was denied.

Statev. Wilkes, upon which Taylor based his plan to withdraw Petitioner’ s plea, concerned
a defendant who pled guil ty while attempting to reserve his right to appeal judgments of the trial
court denying his motionsto suppress certain evidence. Although neither the District Attorney, the
defendant’ s attorney, nor the trial judge considered the defendant’ s questions dispositive, al three
had informed the defendant that he could appeal the validity of the search warrant and obtain atrial
excluding the evidence obtained if the appdlate court sustained his contentions. 1d. at 667. On
appeal, this Court agreed with the defendant that it would be unfair under the circumstances to
dismiss the appeal and affirm the judgments entered on the guilty pleas. 1d. Accordingly, we
remanded the case to the trial court for trial.

Wilkesarguably standsfor the proposition that withdrawal of apleaispossible unde certain
limited circumstances when the question of law is not dispositive. As such, it supported Taylor’'s
plan for correcti ng theresul t of hiserroneous advi ceto Petitioner. Even though we do not comment
onthevalidity of such an assertion, we concede that the holding inWilkes at least justified Taylor’s
approaching Petitioner with the idea. What is most significant here is Petitioner’s reaction to
Taylor’ splan. Petitioner declined to pursue awithdrawal of hisplea, choosinginsteadto go forward
with an appeal to our supreme court. Inlight of Petitione’ srefusal toreassert hisright to goto trial
when faced with a plan to do so, Petitioner’ s argument that, but for counsel’s error in assuring him
the opportunity to appeal he would not have pled guilty, is susped.

In Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985) the United States
Supreme Court applied the two-part Strickland standard to ineffective assistance of counsel claims
arising out of the guilty plea process. The Court in Hill modified the prejudice requirement by
requiring a defendant to show that there wasa reasonabl e probability that, but for counsel’ serrors,
he would not have pled guilty andwould haveinsisted on going totrial. Id. at 59. The Court noted
that in many guilty plea cases the prejudice analysis would closely resemble the prejudice analysis
applicableto jury convictions. 1d. The Court explained that whether a certain error prejudiced the
defendant by causing himto plead guilty instead of going to trial would in many cases depend on the
likelihood that a correction of counsel's ineffective assistance would have changed the outcome of
atrial. 1d. Asan illustration, the Court used a case in which the alleged error of counsd was a
failureto discover potentially exculpatory evidence. TheCourt explained that whether adefendant
was prejudiced by thisfailure would depend on the likelihood that discovery of theevidence would
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have led counsel to change his recommendation as to the plea. 1d. Thisinquiry would depend in
large part on aprediction of whether the evidencewould have changed the outcome of thetrial. 1d.
The Court further noted that predictions as to the possible outcome of a trial should be made
objectively. Id. at 59-60.

Here, although Taylor made an error, he nevertheless attempted to rectify the situation by
placing Petitioner inthe position hewould have occupied if not for Taylor’ smistake. Tohold Taylor
responsiblefor Petitioner’ s plight when Petitioner denied Taylorthe opportunityto effect aplausible
remedy by securing himatrial would beinappropriate. Although deficient performance on the part
of counsel may have been proven, Petitioner has still failed to show a reasonale probability tha,
but for counsel’ s errors, the petitioner would not have pled guilty and would haveinsisted on going
totrial. Moreover, if Petitioner had proceeded to trial, his confessionwould have been admissible.
As previoudly discussed, this Court already determined in dictathat both Petitioner’s suppression
and Rule 412 motions were properly denied. Consequently, failureto properly reserve the certified
guestions of law resulted in no prejudice to Petitioner and, thus, he is not entitled to relief on this
issue.

V. Conclusion

In consideration of the foregoing and the record a a whole, the judgment of the post-
conviction court is AFFIRMED.

THOMAST. WOODALL, JUDGE
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