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OPINION

The petitioner, Joseph Tipler, appeal sthe Shelby County Criminal Court’ sdismissal
of his petition for post-conviction relief. On May 30, 1996, the trial court imposed upon the
petitioner the following convictions and sentences: assault, eleven months and twenty-nine days;
aggravated burglary, six years; two counts of aggravated assault, six years each; and two counts of
aggravated kidnapping, 20 yearseach. All sentencesrunconcurrently andyield an effective sentence
of 20 years. This court affirmed the petitioner’ s conviction and sentence ondirect appeal, and the
supremecourt denied permissionto appeal. SeeStatev. Joseph Tipler, No. 02C01-9611-CR-00384
(Tenn. Crim. App., Jackson, Jan. 30, 1998), perm. app. denied (Tenn. 1998). The petitioner filed
his post-conviction petition on November 16, 1998. The post-conviction court appointed counsel
for the petitioner, and after an evidentiary hearing, it dismissed the petition. The petitioner alleges
several instances of ineffective assigance of counsd, but on appea he raises only two issues:
whether trial counsel wasineffective by (1) not obtainingatranscript of the petitioner’ s preliminary




hearing and (2) not moving to sever thetrial onthe assault charge from thetrial on the other charges.
We have reviewed the record, the briefs and the appicable law. Finding no error, we affirm the
dismissal of the post-conviction petition.

The transcript of the petitioner’sjury trial was not exhibited to the post-conviction
hearing, and few factsabout the underlyingoffenses cametolight. However, fromthiscourt’ sdirect
appeal opinion, we learn that the petitioner and his girfriend were residing with his brothe’ s ex-
wife, Frances Smith, and her son. Joseph Tipler, slip op. at 2. On October 8, 1995, the petitioner
and Smith argued, and the petitioner “hit [her] in the mouth and busted her lip.” 1d., slip op. at 3.
This action eventually became the basisfor the assault charge. After the assault, Smith evicted the
petitioner and his girlfriend, reclaimed her house keys from them, and set the petitioner’ s personal
property “out on the back porch.” Id. At 3:00 am. on October 10, 1995, Smith awoke to “ beating
on the back door,” and when she and her son went to the front door to leave, she was detained by
the petitioner’ sgirlfriend. Smith’ssonfledtoward anearby house. Id. The petiti oner brokethrough
the locked back door and came through the house. Upon bang informed of the boy’ s whereabouts
and armed with along knife, the petitioner pursued the boy, “grabbed” him, and “pulled” him back
to Smith’ shouse. The petitioner had Smith and her son sit on the bed. He cursed her and “ slapped
[her] upsidethe head.” 1d. The petitioner told Smith that he meant to kill her “just likehis brother-
in-law had killed his sister.” 1d., slip op. at 3-4. Before leaving the residence, the petitioner’s
girlfriend retrieved a cassette tape, and the petitioner asked Smith if she needed aride to work the
next day. Id., lip op. at 4. The eventsof the morning of October 10 |ed to the burglary, assault and
kidnapping charges.

At thepost-conviction hearing, the petitioner testified that, at his preliminary hearing,
Smith testified that the October 8 assault could have been an accident. After indictment, the trial
court appointedtrial counsel who wasnot present at the preliminary hearing. Thepetitioner informed
counsel about Smith’ s preliminary hearing testimony and instructed her to obtain atranscript of that
testimony. The petitioner also complained that trial counsel failed to move to sever thetrial of the
assault chargefrom the trial of the other charges.

The petitioner’ strial counsel, an experienced public defender, testified at the post-
conviction hearing that before trial she learned from the court clerk that there was no tape of the
defendant’ spreliminary hearing. She al so spoke with the assistant publicdefender who handled the
preliminary hearing and learned that he had not personally recorded the testimony. Asto thefailure
to seek a severance of offenses, trial counsel testified that she decided not to seek a severance for
strategicreasons. Shebelievedthat if thejury knew about the parties’ history, including theincident
on October 8, it would be less likely to believe that the petitioner committed burglary, aggravated
assault and aggravaed kidnapping. Counsel’s testimony revealed thorough preparation of the
petitioner’ scase. She secured an offer from the statefor apleato asix-year sentence whichincluded
areduction of the kidnapping charge to false imprisonment. The petitioner, who had a sufficient
prior criminal record to qualify himfor Rangell sentencing, declined the offer and insisted on going
to trial.



At the conclusion of the evidentiary hearing, the trial court dismissed the petition.

The post-conviction petitioner bears the burden of proving his or her allegations by
clear and convincing evidence. Tenn. Cade Ann. § 40-30-210(f) (1997). On gppeal, the appellate
court accords tothetrial court’sfindings of fact the weight of a jury verdict, and these findings are
conclusive on appeal unlessthe evidence preponderates against them. Henley v. State, 960 S.W.2d
572, 578-79 (Tenn. 1997), cert. denied, 525 U.S. 830, 119 S. Ct. 82 (1998); Bates v. State, 973
S.W.2d 615, 631 (Tenn. Crim. App. 1997), cert. denied, 524 U.S. 907, 117 S. Ct. 2067 (1998)

The Sixth Amendment to the United States Constitution and Article |, section 9 of
the Tennessee Constitution both guarantee effective assi stance of counsel to adefendantinacriminal
case. Baxter v. Rose 523 S\W.2d 930 (Tenn. 1975). When a defendant claims constitutionally
ineffective assistance of counsel, the standard applied by the courts of Tennessee is “whether the
advice given or the servicerendered by the attorney iswithin the range of competence demanded by
attorneysin criminal cases.” Summerlin v. State 607 S.W.2d 495, 496 (Tenn. Crim. App. 1980).

In Strickland v. Washington, the United States Supreme Court outlined the
requirements necessary to demonstrate a violation of the Sixth Amendment right to effective
assistance of counsel. Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984). First, the
petitioner must show that counsel’ s performance fell below an objective standard of reasonableness
under prevailing professional norms and must demonstrate that counsel made errors so serious that
he was not functioning as* counsel” guaranteed by the Constitution. Id. at 687, 104 S. Ct. at 2064.
Second, the petitioner must show that counsel’ s performance prejudiced him and that errors were
SO serious as to deprive the petitioner of a fair trial, calling into question the reliability of the
outcome. 1d.; Henley, 960 SW.2d at 579 (Tenn. 1997).

“When addressing an atorney’ s performanceit isnot our function to * second guess
tactical and strategic choices pertaining to defense matters or to measure a defense attorney' s
representation by ‘20-20 hindsight.”” Henley, 960 SW.2d at 579 (quoting Hellard v. State, 629
SW.2d 4, 9 (Tenn. 1982)). Rather, a court reviewing counsel’ s performanceshould “ eliminatethe
distorting effects of hindsight . . . [and] evaluate the conduct from the perspective at the time.”
Strickland, 466 U.S. at 689, 104 S. Ct. at 2065. “The fact that a parti cular strategy or tactic failed
or hurt the defense, doesnot, standing alone, establish unreasonable representation.” Goad v. State,
938 S.W.2d 363, 369 (Tenn. 1996). Onthe other hand, * deferenceto mattersof strategy and tactical
choices applies only if the choices are informed ones based upon adequate preparation.” 1d.

To establish prejudice, aparty claiming ineffective assistanceof counsel must show
a“reasonable probability that, but for counsel’ s unprofessional errors, the result of the proceeding
would have been different.” Strickland, 466 U.S. at 694, 104 S. Ct. at 2068. A reasonable
probability is“a probability sufficient to undermine confidence in the outcome.” Id.



In reviewing aclaim of ineffective assistance of counsel, an appellate court need not
address both prongs of Strickland if it determines that the petitioner has failed to carry his burden
with respect to either prong. Henley, 960 S.W.2d at 580.

In the present case, the petitioner failed to establish that counsel deficiently
performed. Regarding thefailureto secure atranscript of Smith’s prelimi nary heari ng testimony,
the petitioner failed to show by clear and convincing evidence that atranscript existed that counsel
could have obtained. Infact, it is uncontroverted in the record that counsel made a diligent effort
to secure a tape of Smith’s preliminary hearing testimony and that no tape or transcript existed.
Counsel did not deficiently perform on thisissue.

Regarding the failure to moveto sever the assault charge from the other charges, the
record supports the trial court’s finding that the failure to move for severance was an informed
tactical or strategic decision, consciously made by trial counsel. The record reveals no basis for
concluding that counsel deficiently performed on thisissue.

Accordingly, we affirm the trial court’s dismissal of the post-conviction petition.

JAMES CURWOOD WITT, JR., JUDGE



