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OPINION

The appellant, Russell E. Mills, appealsthetrial court’ simposition of a sentence of
eleven years incarceration in the Tennessee Depatment of Correction upon his plea of guilty to
vehicular homicide. The appellant contends that the trial court erroneously applied enhancement
factors and failed to apply mitigating factors in determining the length of his sentence. According
to the appellant, he satisfied the criteriafor an especialy mitigated offender and, moreover, was an
appropriate candidate for probation. Upon a de novo review of this case, we modify the judgment
of thetrial court

|. Factual Background
Therecord of both the guilty pleahearing and the ssntencing hearing reflect that the
appellant’s plea of guilty to vehicular homicide arose from a traffic accident on Highway 31 in
Williamson County in the early morning hours of September 27, 1998. The record indicates that,




on the night of September 26, 1998, and in the early morning hours of September 27, the appellant
and hiscompanion, Susan Bassham, vigted the Music City Mix Factory in Nashville. The appellant
was driving Ms. Bassham’ s car, having left hisown vehicle at Ms. Bassham’ sresidence. En route
to the Music City Mix Factory, the appellant and Ms. Bassham purchased a six-pack of beer,
drinking several of the beers. They also stopped at a“haunted house.” Ultimately, they arrived at
the club, where the gppellant drank another four or five beers and a “shooter.” Subsequently, at
approximately 4:54 a.m., the appel lant was driving M s. Bassham’ s vehicleon Highway 31, and Ms.
Bassham was in the passenger’s seat. The appellant swerved into the opposing lane of traffic and
collided with a vehicle driven by Charles Incandla. Mr. Incanella, who was driving home from
work, was killed in the collision.

Following the accident, several trooperswith the Tennessee Highway Patrol arrived
at the scene. The appellant appeared to be intoxicated at that time. Moreover, the troopers
discovered a six-pack of beer, containing three or four empty bottles, and two “shooter” glasses
labeled “Music City Mix Factory” inside Ms. Bassham's vehicle. Almost four hours after the
accident, testing revealed that the appellant’s blood al cohol content was 0.11.

Both the appellant and M s. Bassham were indicted for vehicular homicide. On July
27, 1999, the appellant pled guilty in the Williamson County Circuit Court to vehicular homicide
asthe proximateresult of hisintoxication. The appellant and the State agreed to allow thetrial court
to determine the appropriate sentence. Accordingly, thetrial court conducted a sentencing hearing
on October 19, 1999.

The evidence adduced at the sentencing hearing, including the pre-sentence report,
reflects that the appellant does not have a prior history of crimina activity nor a prior history of
alcohol abuse. Moreover, the appellant graduated from high school in 1990 and has been steadily
employed since his graduation, most recently by American Bank Notein Columbia, Tennessee. In
addition to his regular, full-time employment, the appellant worked with the Columbia Fire
Department from 1995 to 1998 and was a reserve police officer with the Columbia Police
Department from 1997 to 1998. According to the testimony of several officers of the Columbia
Police Department, the appellant wasagood officer, who frequently worked more than hisrequired
hours. The appellant is currently married to his co-defendant, Ms. Bassham. He also has two
childrenby aprior marriageand, before hisoffense, exercised visitation with hischildren every other
week and paid child support. Theappellant’ smother, Sandy Mills, testified at the sentencing hearing
and confirmed that the appellant hasbeen both agood son and agood father. Ms. Millsalso asserted
that the appellant has expressed to her hisremorsefor thisoffense. The appellant declined to testify
on his own behalf at the sentencing hearing.

Numerous relatives and friends of Mr. Incanell atestified at the sentencing heari ng.
In particular, Mr. Incanella swife, Michelle Incand| a, testified that she had known her husband for
twenty-four years, since she was fourteen years old. At the time of her husband’ s death, they had
been married for sixteen years and had one son, Eric, who was nine years old and enjoyed a close
relationshipwith hisfather. Indeed, Mrs. Incanellarelated that Mr. Incanel lawas adevoted husband
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and father and that the year since his death had been extremely difficult for both her and her son.
Mrs. Incanellanoted that, at her husband’ sdeath, “theroot of . . . [Eric’s] security . . . [was] stripped
away” and that Eric’ s subsequent strugd esin school wereonly one manifestation of hisloss. Mrs.
Incanella was herself unable to drive past the location of the accident and, therefore, no longer
visited certain friends who lived in the surrounding area. She concluded tha she had difficulty
comprehending her husband’ s death and felt asif she were living in a nightmare

Among others, Brenda VVonzellen, afriend of Mr. Incandla, expressed her anger at
the appellant’s offense. She cited severd statistics that she had retrieved from a Mothers Against
Drunk Driving (MADD) website on the Internet. Ms. Vonzellen asserted that, nationwide, drunk
drivers kill “the equivalent of two plane-loads’ of people every week. She furthe noted that, in
Tennesseg, forty-one percent (41%) of all traffic accidentsarerelated to the consumption of alcohol.

At the conclusion of the sentencing hearing, the trial court imposed a sentence of
eleven years incarceration in the Tennessee Department of Corredion. The trial court based its
sentencing determination upon the application of two enhancement factors: (2) [t]he defendant was
the leader in the commission of an offense involving two (2) or more crimind actors; and (6) the
amount of property damage sustained by the victim was particularly great. Tenn. Code Ann. § 40-
35-114 (1997). The court nated that, due to the length of the appellant’s sentence, he was not
eligiblefor probation. Tenn. Code Ann. § 40-35-303(a) (1997). Moreover, the court noted that the
appellant was not an appropriate candidate for probation, as confinement was necessary to avoid
depreciating the seriousness of the offense. Tenn. Code Ann. § 40-35-103(1)(B) (1997).
Specifically, the court emphasized the appel lant’ s status as areserve police officer at thetimeof this
offense. Citing Ms. Vonzellen's testimony, the court also observed that the confinement of the
appellant was necessary to deter others from driving under the influence of acohol. Id.

[I. Analysis
In this appeal, the appellant is challenging the length and manner of service of his

sentence. Appellate review of the length and manner of service of a sentence is de novo. Tenn.
Code. Ann. § 40-35-401(d) (1997). However, if the record reveals that the trial court adequately
considered sentencing principlesand all relevant fads and circumstances, this court will accord the
trial court’s determination a presumption of correctness. 1d.; Statev. Ashby, 823 SW.2d 166, 169
(Tenn. 1991). The burden is upon the appellant to demonstrate the impropriety of his sentence.
Tenn. Code. Ann. 8 40-35-401, Sentencing Commission Comments. Because we conclude that the
trial court in this caseerroneously failed to consider applicable mitigating factors, we do not accord
its determination the presumption. But see State v. Ware, No. 02C01-9508-CR-00228, 1997 WL
30346, at *6 n. 2 (Tenn.Crim.App. at Jackson, January 28, 1997). In any event, we consider the
following factorsin reviewing the trial court’s determination: (1) the evidence, if any, received at
thetrial and the sentencing hearing; (2) the pre-sentence report; (3) theprinciples of sentencing and
arguments as to sentencing alternatives; (4) the nature and characteristics of the criminal conduct
involved; (5) evidenceand information offered by the partieson enhancement and mitigating factors,
(6) any statement by the defendant in his own behalf; and (7) the potential for rehabilitation or




treatment. Tenn. Code. Ann. §40-35-102 and -103 (1997), -210 (1998 Supp.). Seealso Ashby, 823
SW.2d at 168.

a. The Length of the Sentence

Theoffense of vehicular homicide asthe proximateresult of the driver’ sintoxication
isaclass B felony. Tenn. Code Ann. § 39-13-213 (b) (1997). At the sentenang hearing, the
appellant did not dispute hisstatusasaRange | offender. Accordingly, he was subject to asentence
of “not lessthan eight (8) nor morethat twelve (12) years” incarceration. Tenn. Code Ann. § 40-35-
112(a)(2) (1997). The statutorily prescribed procedure for determining the appropriate length of a
felony sentence within the applicablerangeisset forthin Tenn. Code Ann. 8 40-35-210. According
to this statute, the presumptive sentence in this case was eight (8) years incarceration. 1d. at (c).
However, if there were enhancement factors and no mitigating factors, then the court could impose
a sentence above the minimum in the range. 1d. at (d). If there were both enhancement and
mitigating factors, the court was required to start at the minimum sentence intherange, enhancethe
sentence within the range as appropriate for the enhancement factors and then reduce the sentence
within the range as appropriate for mitigating factors. 1d. at (€). Assigning the appropriate weight
to applicablefactorswaswithin thediscretion of thetrial court when“‘ balancing therel ative degrees
of culpability within the totality of the circumstances of the case involved.”” State v. Boggs, 932
SW.2d 467, 475 (Tenn. Crim. App. 1996)(citation omitted).

Asnoted earlier, inimposing asentence of eleven yearsincarceration, thetrial court
considered the appellant’ s role as a leader in the commission of an offense involving two criminal
actorsand theamount of property damage sustained by thevictim. Tenn. Code Ann. 8§ 40-35-114(2)
and (6). Theappellant now challengesthetrial court’ sconsideration of thesefactors. Moreover, the
appellant asserts that the following mitigating fadors are applicable in hiscase: (11) the appellant
committed the vehicular homicide under such unusual circumstances that it is unlikely tha a
sustained intent to violate the law motivated his conduct; and (13) the appellant has no criminal
record, has financially supported his family throughout his adulthood, and has expressed remorse
for his offense. Tenn. Code Ann. § 40-35-113 (1997). Finaly, the appellant argues that, because
there were mitigating factors and no enhancement factors and because he lacks any prior felony
convictions, he was eligible for sentencing as an especially mitigated offender. Tenn. Code Ann.
§ 40-35-109(a) (1997).

Initid ly, the appellant was not eligible for sentencing as an especialy mitigated
offender because the record supports the gpplication of enhancement factors to the appellant’s
conviction of vehicular homicide. Inthisregard, we concludethat the trial court properly applied
enhancement factor (2), that the appellant was theleader in the commission of an offenseinvolving
two or more actors. Tenn. Code Ann. 8 40-35-114. The appdlant argues tha his offense did not
involve two criminal actars because Ms. Bassham was merely a passenger in the vehicle that the
appellant was driving, and the ownership of the vehicle “remain[s] a mystery as far as the record
reveals.” We acknowledgethat the State carries the burden of proving facts relevant to sentencing
by a preponderance of the evidence. State v. Winfield No. E1996-00012-SC-R11-CD, 2000 WL
793948, at *3 (Tenn. at Knoxville, June 20, 2000); State v. Carico, 968 S.W.2d 280, 287 (Tenn.
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1998); State v. Carter, 908 S.W.2d 410, 413 (Tenn. Crim. App. 1995). However, at the beginning
of the sentencing hearing, the court asked the prosecutor to reiterate the factual basis of the
appellant’splea. Accordingly, the prosecutor related the circumstances of the appellant’ s offense,
including statements to the pdice made by both the appellant and Ms. Bassham. These statements
included a statement by the appellant tha, at the time of theinstant offense, he was driving Ms
Bassham’scar. Thetrial court then inquired whether defense counsel disputed the accuracy of the
prosecutor’ s account or wished to proffer any objectionto the account. Defense counsel noted that
Ms. Bassham’ s statements to the pdice would likely have been inadmissible at the appellant’ strial
but otherwise conceded the accuracy of the prosecutor’ s account for purposes of sentencing.

In sum, the undisputed factual basis of the appdlant’s plea adequately, albeit
crcumstantialy, supports the trial court’s finding that Ms. Bassham was a participant in the
appellant’s offense. See, e.q., State v. Williamson, 919 SW.2d 69, 75-77 (Tenn. Crim. App.
1995)(when the evidence showed that the defendant allowed her intoxicated friend to drive her
vehicle and that her friend subsequently drove into an opposng lane of traffic and collided with
another vehicle killing the driver’s unborn fetus, the defendant was criminally responsible for
vehicular homicide). Indeed, Ms. Bassham was indicted along with the appellant by a Williamson
County Grand Jury for the offense of vehicular homicide, and thetrial in her casewas pending at the
time of the appellant’s sentencing hearing. Accordingly, the trid court could conclude that the
appellant was aleader in the commission of the offense. Cf. Statev. Stewart, No. 03C01-9106-CR-
00158, 1992 WL 46833, at * 3 (Tenn. Crim. App. at Knoxville, March 13, 1992)(this court held that
the defendant was the leader in the commission of the offense of drivingunder theinfluence (DUI)
when the evidence edablished that, with hisbrother’ s permission, hedrove hisbrother’ struck while
intoxicated, and his brother was convicted of aiding and abetting DUI).

We note that, under Williamson, 919 SW.2d. at 82, Ms. Bassham was also aleader
in the commission of thisvehicular homicide. However, the application of Tenn. Code Ann. § 40-
35-114(2) doesnot requirethat the appellant bethe soleleader. Statev. Hicks, 868 S.\W.2d 729, 731
(Tenn. Crim. App. 1993). See also State v. Williams, No. 02C01-9804-CR-00106, 199 WL
504537, at *3 (Tenn. Crim. App. at Jackson, July 16, 1999)(there can be morethan one leader in the
commission of an offense); State v. Johnson, No. 02C01-9504-CC-00097, 1997 WL 80970, at *11
(Tenn. Crim. App. at Jackson, February 27, 1997)(equal participation in a crime by the two
perpetrators does not, by itself, preclude the use of Tenn. Code Ann. § 40-35-114(2) to enhance a
sentence); Statev. Franklin, No. 03C01-9402-CR-0061, 1995 WL 567484, at *2 (Tenn. Crim. App.
at Knoxville, September 27, 1995)(Tenn. Code Ann. § 40-35-114(2) may be applied even when a
co-defendant is equally if not more culpable for the offenses involved).

Astothetrial court’ sapplication of Tenn. Code Ann. 8 40-35-114(6), concerning the
amount of property damage sustained by the victim, the undisputed facts of this case indicate that
Mr. Incanella was driving a 1984 Chevrolet Berettaat the time of the accident. Mrs. Incanella
testified that the Chevrolet Beretta was in excellent condition. She recounted that she and her
husband had purchased the vehicleshortly before their son’ sbirth, that the vehicle had proved to be
very reliable, and that the gas mileage was good. Mrs. Incanella also identified and the State
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introduced into evidence photographs of the vehicle following the accident. Mrs. Incanella
confirmed that the vehicle was completely destroyed in the accident but stated that she had not
replaced the vehicle. When asked the value of the vehicle, she responded, “1 don’t know, acouple
thousand dollars I’m sure. Four or five thousand dollars.”

The appellant argues on appeal that Mrs. Incanella stestimony and the photographs
of the wrecked vehicle do not establish “ particularly great” property damage, i.e., property damage
“greater than that which ordinarily resultsfrom avehicular homicide accident.” In other words, the
appellant argues that a vehicular homicide would normally entail the complete destruction of a
victim’'s vehicle. We ssimply note that the offense of vehicular homicide does not require that the
victim be driving avehicle or that avictim be a passenger in avehicle. Tenn. Code Ann. § 39-13-
213. Moreover, thiscourt haspreviously held that similar damageto avictim’ spropertywill support
the application of thedisputed factor to enhance a sentence for vehicular homicide. See, e.q., State
v. Kelly, No. 01C01-9610-CC-0048, 1998 WL 712268, at *12 (Tenn. Crim. App. at Nashville,
October 13, 1998)(Tenn. Code Ann. § 40-35-114(6) was applicable to enhance sentences for
vehicular homicide and vehicular assault whenthe victims' vehicle, valuing six thousand dollars,
was destroyed); Statev. Trahan, No. 01C01-9408-CR-00276, 1995 WL 293093, at * 3 (Tenn. Crim.
App. a Nashville, May 15, 1995)(factor (6) was applicable to a conviction of vehicular homicide
when the victim’s vehide was atotal loss and it’s value was approximately five thousand dollars
($5,000)). Cf. Statev. Neblett, No. 01C01-9805-CC-00231, 1999 WL 743633, at *3 (Tenn. Crim.
App. a Nashville, September 24, 1999), perm. to appeal denied, (Tenn. 2000)(factor (6) was
applicable to enhance a sentence for vehicular assault because the victim’'s car, valued at
approximately eight thousand ddlars ($8,000), was totaled as a result of the accident with the
defendant); State v. Robinson, No. 02C01-9505-CC-00126, 1996 WL 89419, at *3 (Tenn. Crim.
App. at Jackson, February 29, 1996)(factor (6) was applicableto avehicular assault convictionwhen
the victim’s car, worth approximately three thousand dollars ($3,000), was totally destroyed).

Sgnificantly, the appel lant didnot disputethe acauracy of Mrs. Incanella svaluation
of her husband’ s vehicle at the sentencing hearing and does not dispute her valuation now. At the
sentencing hearing, following the presentation of proof and during argument, defense counsel did
guestion Mrs. Incanella s qualification to testify conceming the value of her husband’ s vehicle but
conceded that he had not made atimely objection, explaining that he had refrained from objecting
due to his respect for Mrs. Incanella. Be that as it may, ““[w]hen a party does not object to the
admissibility of evidence, . . . the evidence becomes admissible notwithstanding any other Rule of
Evidencetothecontrary . ...”” Statev. Smith, No. W1998-00156-SC-R11-CD, 2000 WL 872830,
at *4 (Tenn. at Jackson, June 30, 2000)(publication pending); Tenn. R. Evid. 103(a)(1); Tenn. R.
App. P.36(8). Seeaso Statev. Wright, No. 03C01-9203-CR-00087, 1992 WL 386323, at * 2 (Tenn.
Crim. App. at Knoxville, December 29, 1992)(when defendant failed to object to testimony of non-
owners concerning the value of property, non-owners' testimony was proper proof, and the State
carried its burden).

In any event, under Tenn. R. Evid. 701(b), a witness may testify to the value of the
witness' own property. Itisunclear from therecord whether Mrs. Incanellawas the title owner of
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the property. State v. Bridgeworth, 836 SW.2d 591, 593 (Tenn. Crim. App. 1992). Nevertheless,
in State v. Holt, 965 S.W.2d 496, 498 (Tenn. Crim. App. 1997), this court held that a witness who
was married to thetitle owner of avehicle and who had intimate knowledge of the car was qualified
to give alay opinion as to the value of the car. Of course,

[t]he owner’s evaluaion is not conclusive proof. It isto be given

appropriateweight considering the circumstancesof thecase. . .. An

owner’ stestimony based upon pure speculation will be given littleor

no weight.
NEIL P. COHEN, ET AL., TENNESSEE LAW OF EvIDENCE § 701.6, at 454-455 (Michie ed., 3 ed.
1995)(citing Airline Construction, Inc., v. Barr, 807 S.\W.2d 247, 256 (Tenn. App. 1990)). That
having been said, inlight of Mrs. Incanella’ s testimony conceming the condition and reliability of
the vehicle and the evidence of its complete destruction, we decline to disturb the trial court’s
application of this factor.

We additionally note the applicability of yet another enhancement factor, that the
appellant had no hesitation about committi ng a crime when the risk to human lifewas high. Tenn.
Code Ann. §40-35-114(10). A trial court cannot enhance adefendant’ s sentence using a factor that
isan essential element of the offense. Tenn. Code Ann. 8 40-35-114. Fector (10), asitrelatesto the
death of the victim, isinherent in every homicide case. State v. Kelley, No. E1999-00557-CCA -
MR3-CD, 2000 WL 224358, at *8 (Tenn. Crim. App. at Knoxville, February 28, 2000).
Nevertheless, thetrial court may consider thisfactor when adefendant endangersthelives o people
other than the victim. State v. Zonge, 973 S.W.2d 250, 259 (Tenn.Crim.App. 1997); State v.
Bingham, 910 SW.2d 448, 452-453 (Tenn. Crim. App. 1995); Kelley, No. E1999-00557-CCA -
MR3-CD, 2000 WL 224358, at * 8; Statev. Snyder, No. 01C01-9705-CR-00176, 1998 WL 352094,
*4 (Tenn.Crim.App. at Nashville, July 2, 1998). In this case, the appellant indisputably endangered
thelife of his passeenger, Ms. Bassham.

Asto the mitigating factors asserted by the appellant, we conclude that thetrial court
properly declined to consider Tenn. Code Ann. 8§ 40-35-113(11) in this case. This provision
mitigates an offense when “[t]he defendant, athough guilty of the crime, committed the offense
under such unusual circumstances that it is unlikely that a sustained intent to violate the law
motivated hisconduct.” Id. Inahomicide case, “[t]he central pointfor ... consideration under this
factor is whether a ‘ sustained intent to violate the law motivated [the defendant’ s] conduct’ that
culminated in the homicide.” State v. Russell, No. 03C01-9608-CR-00319, 1997 WL 573475, at
*6 (Tenn. Crim. App. at Knoxville, September 16, 1997). In other words, in determining the
applicability of this factor to a homicide conviction, a court must first identify the defendant’s
““conduct’ that culminated inthehomicide” and then determinewhether asustained intentto violate
the law motivated that conduct. Id. (identifying the relevant conduct as a barroom brawl and
applying factor (11) to the defendant’ s conviction of reckless homicide).

In State v. Osborne, No. 01C01-9806-CC-00246, 1999 WL 298220, at *1 (Tenn.
Crim. App. at Nashville, May 12, 1999), a case closely analogous to the instant case, a defendant
drovethrough thetown of Linden, Tennessee, at an excessive rateof speed, ultimately running ared
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light. Ashedrove through the intersection, the defendant was forced to swerve in order toavoid a
second vehicle and collided withathird vehicle, killing two of the passengersin the third vehicle.
Id. In that case, this court defined the “‘conduct’ that culminated in the homicide[s]” as the
defendant’ sviolation of thetrafficlaws. Id. at *4. Noting that the defendant possessed a“ sustained
intent” to violate thetraffic laws, this court affirmed thetrial court’ sapplication of factor (11) tothe
defendant’ s convictions of criminally negligent homicide. 1d. Asin theinstant case, there was no
evidence of any prior criminal activity by the defendant. 1d. at *5.

In this case, the “‘conduct’ that culminated in the homicide” was the appellant’s
driving under the influence of alcohol, and the record reflects that the appellant and his companion
planned this evening of drinking and driving. As noted earlier, according to the undisputed factual
basis of the appellant’s plea, the appellant purchased beer as he was driving with Ms. Bassham to
the Music City Mix Factory on the evening of September 26, 1998, and both he and Ms. Bassham
consumed three or four bottles of beer in Ms. Bassham’s car. At the Music City Mix Factory, the
appellant continued to drink. Moreover, the State’ s proof suggests that, upon leaving the club, the
appellant and M s. Bassham carried drinksto the car. The appellant then resumed hisposition behind
the wheel of Ms. Bassham's car, and the tragic events of this case ensued.

As to the remaining mitigating factors proposed by the appdlant pursuant to Tenn.
Code Ann. § 40-35-113(13), this court has previously hesitated to afford significant weight to a
defendant’ slack of aprior criminal record and his stable work history, stating that “every citizenis
expected to refrain from committing any type of crime. . . [and] is expected to have a stable work
history if the economy permits the citizen to work, the citizen is not disabled, or the citizen is not
independently wesalthy.” State v. Turner, No. 03C01-9805-CR-00176, 1999 WL 817690, at *16
(Tenn. Crim. App. a Knoxville, October 6, 1999), perm. to appeal denied, (Tenn. 2000). See also
Statev. Keel, 882 SW.2d 410, 422-423 (Tenn. Crim. App. 1994). Onemight amilarly observethat,
assuming stableemployment, every citizenisexpected to financially support hisor her children. But
see Statev. Claybrooks, 910 SW.2d 868, 873 (Tenn.Crim.App. 1994). Morerecently, however, in
State v. Gutierrez, 5 SW.3d 641, 646-64 (Tenn. 1999), our supreme court explicitly approved the
consideration of a defendant’s lack of a criminal history and, generaly, his standing in the
communityin mitigatingadefendant’ ssentence. Thus, inKelley, No. E1999-00557-CCA-MR3-CD,
2000 WL 224358, at * 11, we observed that, “relati ve to sentencing, an individual’ s past essentially

lThe appellant cites State v. Miles No. 03C01-9812-CR-00447, 1999 WL 1191535 (Tenn. Crim. App. at
Knoxville, December 16, 1999), in support of his proposition that Tenn. Code Ann. § 40-35-113(11) was applicable in
his case. In Miles, the defendant shot her boyfriend with a shotgun. She subsequently claimed to police that her
boyfriend had told her that the gun was unloaded, whereupon she had jokingly pointed the gun at her boyfriend and
pulled the trigger. Both the defendant and her boyfriend had been drinking. T he defendant pled nolo contendere to
voluntary manslaughter. At the defendant’s sentencing hearing, a detective testified that he believed the defendant’ s
statement that the killingwas an accident. In upholding thetrial court’s consideration of factor (11), this court noted that
the testimony of the detective was persuasive, and concluded that the appellant did not possess a sustained intent to
violate the law. 1d. at *8. Milesisreadily distinguishable from the instant case because, while the conduct underlying
thehomicide, i.e., playing with the shotgun, certainly reflected abysmal judgment, the conduct did not reflecta“ sustained
intent” to violate any law. Again, in this case, the conduct underlying the homicide, i.e., an evening of drinking and
driving, reflected such an intent.
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standsasawitness either for or againsthimor her.” Accordingly, the appellant was entitled to some
consideration of his admittedly exemplary past.

A defendant’ s remorse is also an appropriate consideration under Tenn. Code Ann.
§ 40-35-113(13) indetermining the length of his sentence. State v. Grissom, 956 S.W.2d 514, 518
(Tenn.Crim.App. 1997); State v. Leggs, 955 S.W.2d 845, 852 (Tenn.Crim.App. 1997). However,
we have held that “a sentencing court is not required to consider the defendant's remorse as a
mitigation factor . . . [t]herefore, failure to apply such amitigator to reduce the defendant's sentence
cannot be considered an error.” State v. Emert, No. 03C01-9802-CC-00074, 199 WL 512029, at
*4 (Tenn.Crim.App. & Knoxville, July 21, 1999). Nevertheless, in conducting our de novo review,
we afford some weight to this factor.

Inthe caseof error, thiscourt may modifythe appellant’ ssentence. Tenn. Code Ann.
§ 40-35-401(c)(2). In modifying theappellant’ s sentence, we proceed with our analysis according
to Tenn. Code Ann. 8§ 40-35-210(e). Applying Tenn. Code Ann. 40-35-210(e), we agree with the
trial court that, under all the circumstances of this case, the applicable enhancement factorsraise the
appellant’ s sentence from aminimum term of eight yearsincarceration to a term of eleven years
incarceration. Tenn. Code Ann. § 40-35-114(2), (6), and (10). However, as noted above, the
appellant’s exemplary past and his remorse are appropriate mitigating factors warranting some
reduction of his sentence. Therefore, we reduce the appellant’ s sentence to a period of nineyears
incarcerationinthe Tennessee Department of Correction. 1d. Thelength of the appellant’ s sentence
precludes his eligibility for probation. Tenn. Code Ann. 8§ 40-35-303(a).

[11. Conclusion
For the foregoing reasons, we modify the judgment of the trial court to reflect a
sentence of nine yearsincarceration in the Tennessee Department of Correction.

NORMA McGEE OGLE, JUDGE



