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OPINION

On the evening of December 26, 1996, the victim, Dorris Tucker, waskilled whileriding as
apassenger in atruck driven by the defendant. Glen Warner and Crissy Hammonds were the other
passengers in the vehicle. Sharon Frazier and her husband, Fred, who was on active duty in the
Navy at thetime of thetrial and did not testify, were withessesto the accident. Ms. Frazier testified
that she saw abrown Chevrolet pickup truck, traveling northbound on Rocky Ford Road in Smyrna,
weave back and forth across both lanes of the road for approximately one-half block, strike a
culvert, and then turn over onto the driver's 9de of the vehicle Ms. Frazier observed passengers
Hammonds and Warner climb out of the truck. The two other men were trapped inside.



Thedefendant, who wasinjured, was wedged inthe driver'scompartment. Thevictim, who
was eventually removed by emergency personnel, was next to the defendant.

Ms. Hammonds, awitnessfor the state, testified that the defendant, the victim, and Warner,
who was her boyfriend at the time, picked her up at her mother's house in LavVergne at
approximately 5:00 P.M. on the evening of theaccident. According to Ms. Hammonds, each of the
four drank some beer before the defendant stopped at a liquor storeto purchase a bottle of Old
Charter. She had consumed "two or three beers" and had aswallow of whiskey fromthebottle. Ms.
Hammonds testified that when the accident occurred, the defendant was driving the vehicle, the
victimwasin the center, and Warner wasin the right passenger seat. Shewasin Warner'slap. Ms.
Hammonds estimated the time of the accident to be 6:30 P.M.

When paramedics arrived, the defendant was trapped in the truck with his arm caught
between the door, which was gjar, and the cab. Hislegsfaced the steering wheel. The victim, who
had no pulse and was not breathing when the paramedics arrived, was on the right side of the
defendant. Thedefendant, whowasdescribed ascombativeand uncooperative, told paramedicsthat
hisnamewas namewas David Carr. Heinstructed Hammonds and Warner not to tell the authorities
who was driving the vehicle at the time of the accident. Sergeant Bart Myers of the Smyrna Police
Department overheard the defendant instruct the two not to speak to the officers or theparamedics.
The investigating officers found some beer and a bottle of whiskey in the vehicle.

Paramedics James Belcher and Chris Clark testified to the extent of the defendant'sinjuries.
Clark recalled that the defendant complained of pan to the right wrist and forearm, both of which
were swollen. He remembered that the defendant had |acerations to his |eft ear and face, and he
observed abragons to the defendant's left rib cageand left foot.

Specia Agent Michael John Little of the Tennessee Bureau of Investigation determined that
ablood sampl e taken from the defendant at 9:57 P.M. contained 0.12% alcohol. A lab report from
the hospital where the defendant was treated indicated a blood alcohol content of 0.185% at 7:45
P.M. Agent Littleestimated that at 6:15 P.M., the approximate time of the accident, the defendant
had a blood alcohol content of between .20% and .215%.

Officer Andy Miller of the Smyrna Police Department determined at the hospital that the
defendant’s surname was Tapp rather than Carr. Based on his findings at the scene, Officer Miller
estimated that the defendant was driving 45 miles per hour when the vehicle ran of f the roadway and
struck a culvert.

The defendant complainsthat the state violated Rule 16 of the Tennessee Rules of Criminal
Procedure by failing to reveal the content of statements the defendant made prior totrial. He argues
that Rule 16(a)(1)(A) requiresthe prosecution toprovide"any oral statement whichthe Stateintends
to offer in evidence at the trial made by the defendant whether before or &ter arrest in responseto
interrogations by any person then known to the defendant to be alaw enforcement officer ...." The
defendant contends that the trial court should have prohibited the state from introducing his
statementsto Crissy Hammonds to the effect that she should "keegp her mouth shut™ and "don't tell
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[investigating officers and paramedics] anything.” The defendant submits that because the
statements were made in the presence of a police officer, the rule applies to these circumstances.

Approximately 15 minutes before trial, defense counsel learned aout the statements the
defendant had made to Ms. Hammonds in the presence of Sergeant Myers. During the state's
opening statement, the defense objected to any reference to the statements. After an exchange out
of the presence of thejury, thetrial court ruled that the defendant's admonitionsto Ms. Hammonds
"to keep her mouth shut”" and "don't tell them anything" were not statementsto the police and were
not subject totherulesof discovery. Thetrial court determined that the evidence could be presented
through M's. Hammondsrather than the police officer. The defendant arguesthatthetrial court erred
in making this ruling and that the error was not harmless.

The pertinent portion of the applicable rule providesas follows:

Upon request of a defendant, the State shall permit the defendant to
inspect and copy or photograph: any relevant written or recorded
statements made by the defendant, or copies thereof, within the
possession, custody or contrd of the State, the existence of which is
known, or by the exercise of duediligence may becomeknown, tothe
district attorney general; the substance of any oral statement which
the State intends to offer in evidence at the trial made by the
defendant whether beforeor after arrest in response tointerrogations
by any person then known to the defendant to be alaw enforcement
officer. ...

Tenn. R. Crim. P. 16(a)(1)(A) (emphasis added).

Initially, when there has been afailure to produce discoverable material, thetrial judge has
the discretion to fashion an appropriate remedy. Whether the defendant has been prejudiced by the
failureto discloseisawaysasignificant factor. Statev. Smith, 926 SW.2d 267, 270 (Tenn. Crim.
App. 1995); Statev. Baker, 751 SW.2d 154, 160 (Tenn. Crim. App. 1987). Generally speaking, the
exclusion of the evidenceisadrastic remedy and should not beimplemented unlessthereisno other
reasonable alternative. See, e.q., State v. House, 743 S\W.2d 141, 147 (Tenn. 1987).

Here, the trial court carrectly ruled tha the statements made by the defendant were not
directed to a law enforcement officer and were not the result of a police interrogation. The
statements, therefore, did not fall within the meaning of Rule 16. Moreover, evenif the stateshould
have provided the defense with its knowledge of the statements in advance of the trial, the error
would have been harmless in this case. See Tenn. R. App. P. 36(b). The prodf was simply
overwhelming that the defendant was the driver of the vehicle, that he wasintoxicated at thetime
of the accident, and that the victim died as aresult thereof. In our view, the result would have been
the same even if the statement should have been provided under Rule 16 and the trial court had
excluded the testimony.



Accordingly, the judgment is affirmed.

GARY R. WADE, PRESIDING JUDGE



