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OPINION

The appellant, Stejana S. Holder, was indicted by the Davidson County Criminal Court on
two counts of Class C aggravated assault, one count of resisting arrest, and one count of disorderly
conduct. After abenchtrial, thetrial court found the appellant guilty on all counts.! The appellant
was subsequently sentenced to three years, suspended, with sixty days to serve in the county
workhouse, followed by two yearsprobation on the aggravated assault count. Theappellant wasal so
placed on six months probation for resisting arrest and thirty days probation for the disorderly

lCount I, which charged aggravated assault involving serious bodily injury, and Count Il charging aggravated
assault by use of adeadly weapon, a vehicle, were merged into Count | by the trial court.



conduct charge? All sentences were to run concurrently. Aggieved by thetrial court’s decision,
the appellant appeals to this Court asserting that the trial court erred by imposing an excessive
sentence. Specifically, she seeks“relief in the form of asentence of probation or other appropriate
sentence alternative to her sixty (60) day sentenceto serve”. After review, this Court findsthat the
trial court properly sentenced the appellant. Accordingy, the judgment of the Davidson County
Criminal Court is affirmed.

Background

On June 23, 1998, Eunice Burks, a security officer at Tennesee State University, was
checking parking decals in one of the school’s parking lots when the appellant, a student at the
uni versity, parked in alot designated for employees. The appellant’ s vehicle had no parking decd.
Burks told the appellant that she could not park in the lot without the appropriate decal and asked
her to move her car. The appellant replied, “Well, what are you going to do about it?’ and walked
off stating, “ Give me aticket.” Burksthen informed the appellant that her vehiclewould be towed
if she did not moveit. The appellant continued to ignore Burks and went to class.

Burks called for a tow truck. While waiting for the tow truck to arrive, Karen Hodge, a
police officer for Tennessee State University, pulled up because she had heard the call and was
nearby. Burks explained the situation to Hodge who said she would run the vehicle's plates to
determine the name of the owner. As Burks was writing out a ticket, the appellant reappeared.
Hodge asked the appellant for her student identification and driver’ slicense. The appellant stated
that she had neither. Hodge informed the appellant that she could not “allow [her] to move [the]
vehicle without seeing some proper identification,” but the appellant proceeded to get into her car

anyway.

Hodge was standing behind the appellant’ s vehicle, off to one side, calling dispatch to run
her tag number. The appellant started the vehicle and Burks yelled, “If you hit her, you' regoing to
jail.” Theappellant put the car inreverse and hit Hodge, causing her to stumble. The appellantthen
pulled forward, put the car in reverse again, and hit Hodge the second time, injuring her right knee.
Hodge testified that the appellant then “stuck her head out and said that if | didn’t move she was
going to hit me the third time, because she had somewhere important to go and then she sped off.”
Hodge got into her patrol car, attemptingto chase the appellant, but lost her ontheinterstate. Hodge
then returned to the scene, picked up Burks, and drove to the office to report the incident. Hodge
testified that she began feeling aburning sensation and noticed abrasions on her leg. She then went
to the Emergency Room.

The next day, Tennessee State University police officers, Carlton Bowen and Jacqueline
Bumpas, called the appellant out of classto serve an arrest warrant on her. The appellant became
belligerent, cursed at the officers, and refused to let them search her. Because of her physica
resistance, the officers handcuffed the appellant. The officers took the appellant to see Dean
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The appellant was also ordered to undergo anger management counseling.
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L ockridge, the Associate Vice President of Student Affairswho handlesdisciplinary sanctionsat the
university. The Dean asked the appellant whether she would have the same attitude if it had been
ametro police officer in Davidson County that had asked her to move. The appellant replied that
she would have reacted in the same manner regardless.

Asaresult of the accident, Hodge has been diagnosed with Reflex Sympathetic Dystrophy,
which is traumato the nervous system of the leg. She suffers from severe swelling in the leg and
hasbeen unable toreturntowork. Presently, thereisno curefor thisdisorder. At trial, the appellant
admitted that she told the officer to move, but denied knowledge of hitting her. The appellant also
admitted to writing aletter of apology to Hodge, but stated that she only wrote the letter because the
university required her to do so as a condition of graduation and that she was not sorry about the
incident.

I. Length of the Sentence

The appellant contends that the sentence “imposed was excessive” and asksthis Court to
grant her “relief in the form of a sentence of probation or other appropriate sentence alternative to
her sixty (60) day sentenceto serve.” Upon review, we find the sentenceimposed by the trial court
to be proper. Therefore, we affirm the judgment of the Davidson County Criminal Court.

The appellant bears the burden of establishing that the sentence imposed by the trial court
waserroneous. Statev. Ashby, 823 S.W.2d 166, 168 (Tenn. 1991); Statev. Boggs, 932 S.W.2d 467,
473 (Tenn.Crim.App. 1996); State v. Fletcher, 805 SW.2d 785, 786 (Tenn.Crim.App. 1991).
Appellatereview of a sentence isde novo, with a presumption that the determinations made by the
court from which the appeal is taken are correct. Tenn. Code Ann. § 40-35-401(d); Ashby, 823
SW.2d at 169. In determining whethe the appellant has carried the burden, this Court must
consider the evidence received at the trial and the sentencing hearing, the presentence report, the
principles of sentencing, the arguments of counsel, the nature and characteristics of the offenses,
existing mitigating and enhancing factors, statements made by the offender, and the potential for
rehabilitation. Ashby, 823 SW.2d at 169; Tenn. Code Ann. § 40-35-210.

The appellant istwenty-three years old and is a graduate of Tennessee StateUniversity with
adegreein mathematics. Her prior criminal history reflectstwo misdemeanor arrestsfor assault and
drugs. The assault charge was retired following completion of adiversion program. Following her
conviction for drug possesson, she was granted probation. In the present case, the appellant was
convicted of aggravated assault, a class C felony. See Tenn. Code Ann. § 39-13-102. Because the
appellant was convicted of aclass C felony, sheisentitled to the presumption that sheisafavorable
candidate for alternative sentencing. See Tenn. Code Ann. § 40-35-102(6). Accordingly, thetrial
court imposed a sentence of split confinement, which islisted as a sentencing aternative in Tenn.
Code Ann. 8§ 40-35-104(4). Therefore the trial court properly applied the statutory presumption
under Tenn. Code Ann. § 40-35-102(6).



The appellant, in effect, argues that the trial court ered by not sentencing her to full
probation. “The determination of whether the appellant is entitled to an alternative sentence and
whether the appellant isentitled tofull probation aredifferentinquires.” Statev. Boggs, 932 S.W.2d
467, 477 (Tenn.Crim.App. 1996). Where a defendant is entitled to the statutory presumption of
alternative sentencing, the State hasthe burden of overcoming the presumption with evidenceto the
contrary. State v. Bingham, 910 SW.2d 448, 455 (Tenn.Crim.App. 1995). Conversely, the
defendant has the burden of establishing her suitability for total probation, even if the appellant is
entitled to the statutory presumption of alternative sentencing. 1d.; Boggs, 932 SW.2d at 477. To
meet the burden of establishing suitability for full probation, the defendant must demonstrate that
probation will “subserve the ends of justice and the best interest of both the public and the
defendant.” 1d. at 456.

In determining a defendant’ s suitahility for probation, the sentencing court should consider
(1) the nature and circumstances of the conduct involved; (2) the defendant’s potential or lack of
potential for rehabilitation, including the risk that during the period of probation the defendant will
commit another crime; (3) whether a sentence of full probation would unduly depreciate the
seriousness of the offense; and (4) whether asentence other than full probation would provide an
effective deterrent to otherslikely to commit similar crimes. Tenn. Code Ann. 88 40-35-210(b)(4),
-103(5), -103(1)(B); see also Bingham, 910 S.W.2d at 456.

At sentencing, the appellant offered the testimony of three witnesses. The first witness,
Susan Sims, stated that it was out of character for thedefendant to be arrogant, but that she did “ have
an experience where [the appellant] was disrespectful to authority.” The second witness, Calvin
Peters, described the appellant as arole model, ateam player, and never disrespectful, or arrogant.
Thethird witness, Morris Fitzgerald, testified that the appellant was aleader and stated that he had
never known her to be disrespectful to authority.

Thetrial court ultimately concluded that the appellant had shown no remorsefor theincident,
other than a meager “I’m sorry” during sentencing when she began to realize the severity of the
proceedings. Whilethetrial court recognized that the appellant was an intelligent young lady with
abright futureand commended the witnesseswho testified on her behalf, the court indicated that the
appellant had never accepted responsibility for her actions and stated, “ she still thinks that what the
officer did iswhat caused the problem, not her arrogance or disrespect or whatever it wasfor them.”
The trial judge further stated that he felt the appellant “should serve a short period of timein jail
where[she could] reflect on exactly what [she] did.” Lastly, thetrial court concluded that the period
of jail-time would serve as a deterrence to similar behavior by the gopellant in the future.

Upon review, wefind thetrial court properlyimposed asentence of split confinement. “The
potential or lack of potential for therehabilitation or treatment of the defendant should be considered
in determining the sentence alternative or length of atermto beimposed.” Tenn. Code Ann. §40-35-
103(5); Statev. Dowdy, 894 SW.2d 301, 305 (Tenn.Crim.App. 1994). The record makesobvious
the lack of remorseon the part of the gopellant. It isalso readily apparent from the record that the
appellant has accepted no responsibility for the incidents which ocaurred. “We have held that a
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defendant’s credibility and willingness to accept responsibility for the offense are circumstances
relevant to determining his rehabilitation potential.” Dowdy, 894 S\W.2d at 306; see also State v.
Anderson, 857 SW.2d 571, 574 (Tenn.Crim.App. 1992). Moreover, theinjury inflicted upon Hodge
ispermanent and has left her unableto work or carefor her two children. Itisclear from therecord
before usthat asentence of full probation woul d depreciate the seriousness of the crimethe appel lant
committed. The appellant showed acallousindifference towards both the officersissuing theticket
and the officers who served the arrest warrant. Accoordingly, the appellant’s actions were of an
excessive degree and are sufficiently reprehensible to deny full probation.

CONCLUSION

Upon de novo review and in accord with the presumption of correctness, we are unable to
concludethat thetrial court erred in denying the appellant full probation and sentencing her to split
confinement. The appellant did not meet her burden to establish that she was suitable for full
probation. Finding the sentencing decision justified, thejudgment of the Davidson County Criminal
Court is affirmed.

DAVID G. HAYES, JUDGE



