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OPINION

Joe C. Anderson appeal s from his conviction of the second degree murder of Kevin
Angel. Anderson was convicted at the conclusion of ajury trial in the Loudon County Criminal
Court. He is presently serving a twenty-year sentence in the Department of Correction for this
crime.! In this direct appeal, he challenges the sufficiency of the evidence and the length of the
sentence imposed. Upon review, we hold that the evidence sufficiently supports the defendant’s
conviction. Although we agree with the defendant that the trial court failed to make appropriate
findings justifying the sentence imposed, we conclude that the trial court reached an appropriate
result on the fads of this case. Accordingly, we affirm the judgment of the trial court.

1Anderson is serving additional time for various drug convictions w hich are not the subject of this appeal.



In the light most favorable to the state, the victim came to the defendant’ s home on
the evening of September 7, 1997. The victim had been “astartin’ trouble” at the defendant’ s shop
in the precedingdays,? so the defendant got hisgun. Two of the defendant’ s houseguests attempted
to keep the victim from coming inside the defendant’ s trailer home. The victim had a “four foot
level” and said to the defendant, “[C]’ mon out here ole man I’m gonna whop you thistime.” The
defendant claimed, “I just took al | could take.”

Thevictim and the defendant argued for ten to fifteen minutesinside thetrailer, until
the defendant told one of his housegueststo “call thelaw.” The victim becameupset and said that
the authorities would take his truck because he had no driver’s license. The defendant told the
victim hewasgoing to lose everything. The victim wentoutside and started beating the defendant’ s
sportscar withthelevel. Thedefendant followed the victim outside and began shooting. Threeshots
struck the defendant’ s sportscar, atruck, andthe victim. According to the defendant, the second or
third shot was the one which struck the victim. The shot entered the victim’s back, peforated both
lungs, laceraed the aortic arch and trachea, and exited his ches. The wound was faal.

When Detective Jonathan Sartin of the Lenoir City Police Department arrived at the
scene, the victim was already |oaded into an ambulance, and the defendant and his houseguests had
been restrained to preserve the crime scene. Detective Sartin described the defendant as “kind of
mad because of what had happened.” However, when specifically asked, Sartin denied that the
defendant wastearful, crying, enraged, screaming, hollering, red-faced or breathing hard. On cross-
examination, Detective Sartin acknowledged that the victim had a propensity to be violent and
aggressive. Inaprior encounter, thevictim had injured Detective Sartin, spitin Sartin’ spolicedog’ s
face, and warped a screen inside Sartin’s patrol car through physical violence.

Doctor Sandra Elkins, who performed an autopsy of the victim, testified to the
manner of death. She also testified that the victim’s blood-alcohol content was .15, and he was
legally intoxicated.

The defendant chose not to present evidence.

Thejury found the defendant guilty of the charged offense of second degree murder.
At alater sentencing hearing, thetrial court imposed an incarcerative sentence of twenty years.

I
Thedefendant’ sfirst issue challengesthe sufficiency of the convicting evidence. He
claimsthat once theissues of self-defenseand “ passion” wereraised, the state failed todisprove the
existence of these elements beyond a reasonable doubt. In essence, the defendant argues that heis
guilty of nothing because he acted in self-defense, and alternatively, that he is guilty of no greater
crime than voluntary manslaughter.

2A pparently, the 26-year-old victim and the 59-year-old defendant didnot getal ong becausethey dated the same
woman.
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When an accused challenges the sufficiency of the evidence, an appellate court's
standard of review is whether, after considering the evidence in the light most favorable to the
prosecution, any rational trier of fact could have found the essential elements of the crime beyond
areasonable doubt. Jacksonv. Virginia, 443 U.S. 307, 324, 99 S. Ct. 2781, 2791-92 (1979); State
v. Duncan, 698 SW.2d 63, 67 (Tenn. 1985); Tenn. R. App. P. 13(e). Thisrule appliesto findings
of guilt based upon drect evidence circumgantial evidence, or a combination of direct and
circumstantial evidence. State v. Dykes, 803 S.W.2d 250, 253 (Tenn. Crim. App. 1990).

In determining the sufficiency of the evidence, this court should not reweigh or
reevaluate the evidence. State v. Matthews, 805 S\W.2d 776, 779 (Tenn. Crim. App. 1990).
Questions concerning thecredibility of the witnesses, the weight and value of the evidence, aswell
as all factual issues raised by the evidence are resolved by the trier of fact. State v. Cabbage, 571
S.W.2d 832, 835 (Tenn. 1978). Nor may this court substitute itsinferences for those drawn by the
trier of fact from the evidence. Liakasv. State 199 Tenn. 298, 305, 286 S.W.2d 856, 859 (1956);
Farmer v. State, 574 S.W.2d 49, 51 (Tenn. Crim. App. 1978). Onthecontrary, thiscourt must afford
the State of Tennessee the strongest legitimate view of the evidence contained in the record as well
as all reasonable and legitimate inferences which may be drawn from the evidence. Cabbage, 571
S.W.2d at 835.

Thedefendant was convicted of second degree murder, whichisthe*knowingkilling
of another.” See Tenn. Code Ann. § 39-13-201(a)(1) (1997).

Incontrast, thecrime of voluntary manslaughter “istheintentional or knowingkilling
of another in a state of passion produced by adequate provocaion sufficient to lead a reasonable
person to act in an irrational manner.” Tenn. Code Ann. § 39-13-211(a) (1997).

The law of self-defense provides

A person isjustified in threatening or using force againg another person when and
to the degree the person reasonably believes the force is immediately necessary to
protect against the other's use or attempted use of unlawful force. The person must
have areasonablebelief that thereis an imminent danger of death or serious bodily
injury. Thedanger creating the belief of imminent death or seriousbodily injury must
be real, or honestly believed to be rea at the time, and must be founded upon
reasonable grounds.

Tenn. Code Ann. 8 39-11-611(a) (1997).

A. Second Degree Murder or Voluntary Mandaughter



Thefactsof this case establish that the defendant knowingly killed thevictim. When
the victim came to the defendant’s house, the defendant retrieved his gun. He argued with the
victim, and when the victim exited the defendant’ s home and began beating on the defendant’ s car
with alevel, the defendant fired multiple shots at the victim, one of which struck the victim.

Nonetheless, the defendant claims that the state’s evidence raised the issue of
“passion produced by adequate provocation sufficient to lead a reasonable person to act in an
irrational manner,” thereby establishing voluntary manslaughter. The evidenceestablished that the
defendant and the victim had ahistory of conflict, that the victim threatened to “whop” the defendant
on the night of the crime, that the defendant and the drunk victim argued immediately prior to the
crime, and that the defendant was still mad over the situation when Detective Sartin arrived after the
shooting. Ultimately, however, it for the jury to determine whether this evidence established
“passion produced by adequate provocation sufficient to lead a reasonable person to act in an
irrational manner.” The jury determined tha this evidence did not rise to the level of passion
required for voluntary manslaughter. Upon review, we concludethat arational jury could reachthis
conclusion based upon the evidence of record. Obviously,inweighing and eval uating the evidence,
the jury determined that the defendant was not sufficiently provoked by the victim’s actions and
threats and/or that a reasonable person would not kill another over property damage and threats of
violence. Suchwaswithinthejury’sprovince asthetrier of fact. See Statev. Johnson, 909 S.\W.2d
461, 464 (Tenn. Crim App. 1995) (whether the def endant’ s acts “congtitute a ‘knowing killing’
(second degree murder) or a killing due to ‘adequate provocaion’ (voluntary manslaughter) is a
question for the jury”); State v. Keels 753 S.\W.2d 140, 143 (Tenn. Crim. App. 1988) (issue of
degree of homicide isfor thejury to decide in view of al of thefacts of the case).

B. Self-Defense

The defendant also claims that the state’s evidence fairly raised the issue of self-
defenseand that the state failed to disprove that the shooting wasin sdf-defense. The defendant is
correct that he has no burden of establishing thedefense onceitsexistenceisfairly raised; rather, the
state carries the burden of proof to negate the defense. See State v. Belser, 945 SW.2d 776, 782
(Tenn. Crim. App. 1996). The statemust negate the defenseto the crime beyond areasonabl e doult.
Tenn. Code Ann. 8§ 39-11-201(a)(3) (1997); Belser, 945 SW.2d at 783. Whether the state has met
its burden is a question for the jury to determine. State v. Fred Edmond Dean, No.
03C01-9508-CC-00251, dlip op. at 10 (Tenn. Crim. App., Knoxville, Jan. 10, 1997), perm. app.
denied (Tenn. 1997); Statev. Clifton, 880 SW.2d 737, 743 (Tenn. Crim. App. 1994).

Theseprinciplesafford thedefendant no relief, however. Theevidencedemonstrates
that the victim came to the defendant’s home armed with a level, threatened to “whop” the
defendant, argued with the defendant, and vandalized the defendant’s car. There is also evidence,
however, that the victim left the defendant’ s home after the argument and was in the process of
vandalizing thedefendant’ scar when hewas shot in the back. The defendant, furthermore, had asked
a houseguest to call law enforcement to handle the situation. The jury’s task as finder of fact
required it to assign weight and value to all of the evidence. In so doing, the jury obviously found
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that the state negated the defendant’ s claim of self-defense. Viewing the evidence in thelight most
favorableto the state, we seeno error. Rational jurorscould find, based upon the evidence of record,
that force was not immediately necessary, that there was no imminent danger of death or serious
bodily injury, and/or that the belief of imminent death or serious bodily injury was not real, or not
honestly believed, and not founded upon reasonablegrounds. SeeKeels, 753 S.\W.2d at 143 (issue
of self-defenseisfor the jury to decidein view of al of the fects of the case).

The evidence sufficiently supports the defendant’s conviction of second degree
murder.

The defendant’ sramaining challengeisto the propriety of histwenty-year sentence
He claims that the sentence is too lengthy given the presenceof several mitigating factors and the
state’' s failure to advance any enhancement factors at the sentencing hearing.

When there is a challenge to the length, range, or manner of service of asentence, it
is the duty of this court to conduct a de novo review of the record with a presumption that the
determinations made by the trial court are correct. Tenn. Code Ann. 840-35-401(d) (1997). This
presumption is “conditioned upon the affirmative showing in the record that the trial court
considered the sentencing principles and all relevant factsand circumstances.” Statev. Ashby, 823
S.W.2d 166, 169 (Tenn. 1991). “The burden of showing that the sentence is improper is upon the
appellant.” 1d. In the event the record fails to demonstrate the required consideration by the trial
court, review of the sentence is purely de novo. Id. If appellate review reflects the trial court
properly considered all relevant factors and its findings of fact are adequately supported by the
record, this court must affirm the sentence, “even if we would have preferred a different result.”
State v. Fletcher, 805 SW.2d 785, 789 (Tenn. Crim. App. 1991).

In making its sentencing determination, the trial court, at the conclusion of the
sentencing hearing, determines the range of sentence and then determines thespecific sentence and
the propriety of sentencing alternatives by considering (1) the evidence, if any, received at thetrial
and the sentencing hearing, (2) the presentencereport, (3) the principlesof sentencing and arguments
asto sentencing alternatives, (4) the nature and characteristics of the criminal conduct involved, (5)
evidence and information offered by the parties on theenhancement and mitigating factors, (6) any
statements the defendant wishes to make in the defendant’ s behalf about sentenang, and (7) the
potential for rehabilitation or treatment. Tenn. Code Ann. 840-35-210(a), (b) (1997); Tenn. Code
Ann. 840-35-103(5) (1997); State v. Holland, 860 S.W.2d 53, 60 (Tenn. Crim. App. 1993).

In the present case, the trial court summarily announced that the sentence would be
twenty years without acknowledging the sentencing principles and making appropriate findings
based upon the facts and circumstances of the case. Accordingly, our review of the trial court’s
sentencing determination isde novo unaccompanied by the presumption of correctness.



A. Enhancement Factors

Our review of the statutory enhancement factors reveal stwo that apply on thefacts
of thiscase. “The defendant has a previous history of criminal convidions or criminal behavior in
addition to those necessary to establish the appropriate range.” Tenn. Code Ann. 8§ 40-35-114(1)
(1997). Inhisbrief, the defendant concedes the applicability of thisfactor. We afford it substantial
weight, particularly in light of three prior convictions for assault and over 30 dcohol-related
offenses.

Second, the defendant empl oyed afirearm during the commission of the offense. See
Tenn. Code Ann. § 40-35-114(9) (1997). Use of a firearm is not an element of second degree
murder. See generally Tenn. Code Ann. § 39-13-210 (1997). Thus, the defendant’s sentence is
properly enhanced with this factor. See, e.q., State v. Raines, 882 S.\W.2d 376, 385 (Tenn. Crim.
App. 1994). We afford it moderate weight.

The state advances two additional enhancement factors, which we rgject. First, the
statearguesthat the defendant committed the crimewithout hesitation despitethe high risk to human
life. See Tenn. Code Ann. § 40-35-114(10) (1997). This factor is ordinarily inapplicable to the
crimeof second degree murder. See, e.q., Statev. Butler, 900 SW.2d 305, 314 (Tenn. 1994). It may
be applied, however, where therisk isto thelife of someone other than the homicide victim. See,
eq., Statev. Johnson, 909 SW.2d 461, 464 n.1 (Tenn. Crim. App. 1995). Inthe present case, there
is evidence that others were present; however, the record is devoid of evidence that they werein a
zone of danger. The defendant’s houseguests appear to have been inside the defendant’s trailer
during the shooting, whichtook placeoutside. See Statev. Samuel D. Braden, No. 01C01-9610-CC-
00457, dlip op. at 10-11 (Tenn. Crim. App., Nashville, Feb. 18, 1998) (factor (10) did not apply
where defendant’ s children were inside house when defendant shot victim in carport area). Thus,
we reject this enhancement factor.

Thestatea so advancesthe enhancement of the defendant’ s sentencefor commission
of the offense while the defendant was on bail for another felony. See Tenn. Code Ann. § 40-35-
114(13)(A) (1997) (enhancement appropriate if defendant committed offensewhile on bail “if the
defendant is ultimately convicted of such prior felony’). In its brief, the state recites that the
defendant wasarrested on December 14, 1997 and May 29, 1998 for fel ony drug offenses. However,
this offense occurred on September 7, 1997, before those arrests took place. Thus, it would be
impossiblefor the defendant to have been on bail for the drug offenses at thetime he murdered the
victim. Thisenhancement factor does not apply.

B. Mitigating Factors

The defendant advocates the application of seven mitigating facors:

The defendant acted under strong provocation;

2. Substantial groundsexist tending to excuse or justify thedefendant’ scriminal
conduct, though failing to establish a defense;

=
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3. The defendant, because of youth or dd age, lacked substantial judgment in
committing the offense;

4, The defendant, although guilty of the crime, committed the offense under
suchunusual circumstancesthat itisunlikely that asustainedintent to violate
the law motivated the criminal conduct;

5. The defendant has significant health problems;

6. The defendant expressed remorse about the victim’s death;

7. The defendant served in the military and received an honorable discharge.

Tenn. Code Ann. § 40-35-113(2), (3), (6), (11), (13) (1997).

We are unconvinced that the defendant’ s sentence should be mitigated because he
acted under strong provocation. See Tenn. Code Ann. § 40-35-113(2) (1997). The defendant’s
responseto the situation was uncalled for and excessive. Thereis no indication tha the victim did
anything so inflammatory that the defendant was strongly provoked into hiscourse of action. We
decline to apply this mitigating factor.

Likewise, we see no substantial groundstending to excuse or justify the defendant’s
criminal conduct. See Tenn. Code Ann. § 40-35-113(3) (1997). We acknowledge that the victim
and the defendant did not get along and argued just prior to the offense, that the victim threatened
to “whop” the defendant, and that the victim was in the process of vandalizing the defendant’s
sportscar when he was shot. However, absolutely nothing of record even remotely justifies the
defendant’ s excessive response to the situation. The defendant did not wait for law enforcement
officersto arriveto handlethe situation. Thevictim was engaged in acts of property damage and was
not threatening human life or hedth when the defendant shot him.

We likewise reject the defendant’ s contention that his sentence shoud be mitigated
because he lacked substantial judgment due to advanced age. See Tenn. Code Ann. § 40-35-113(6)
(1997). Thereis nothing of record to establish that the defendant, who was 59 a the time of the
offense, had any age-related lack of substantial judgment at the time of the offense.

Similarly, we decline to mitigate the defendant’ s sentence based upon commission
of the offense unde such unusual circumstancesthat itis unlikely tha he had a sustained intent to
violate the law. See Tenn. Code Ann. § 40-35-113(11) (1997). The defendant has three prior
convictions for assault. Mitigation would be inappropriate here, as it appears the defendant has a
history of physical violence against others.

The defendant argues for mitigation based upon his significant health problems.
According to the presentence report, the defendant has ahistory of two heart attacks and one stroke.
Code section 40-35-113(8) allows for mitigation where adefendant’ s mental or physical condition
significantly reducesthe defendant’ s cul pability for the offense; however, the defendant argues that
mitigation for ill health should be applied to him under section 40-35-113(13), the so-called
“catchall” factor. Compare Tenn. Code Ann. 8§ 40-35-113(8) (1997) with Tenn. Code Ann. § 40-35-
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113(13) (1997). The record does not support mitigation under subsection (8); thereis no evidence
of record that the defendant’ s physical infirmities played any rolein his offense. Furthermore, the
defendant hasfailed to carry hisburden of establishing why this factor should otherwise be applied
asafunction of section 40-35-113(13). See Statev. Anthony Raymond Bdl, No. 03C01-9503-CR-
00070, dlip op. at 7 (Tenn. Crim. App., Knoxville, Mar. 11, 1996) (mitigation for ill health rejected
under factors (8) and (13)).

The defendant also argues for mitigation based upon his showing of remorse. See
Tenn. Code Ann. § 40-35-113(13) (1997). The defendant offered a letter, the substance of which
read, “1 am sorry that Kevin Angel isdead. My sister, LouisPrice, and | hdped raiseKevin. | knew
him sincehewasaboy. The eventsof September 7, 1997 are on my mind twenty-four hoursaday.”
This court has recognized that genuine, sincere remorse is a proper basis upon which to mitigate a
defendant’ ssentence. Statev. Williamson, 919 S.W.2d 69, 83 (Tenn. Crim. App. 1995). However,
“the mere speaking of remorseful words or a genuflection in the direction of remorse will not earn
an accused asentencereduction.” Id. Inthe present case, wefind that the defendant’ s cursory |etter
carries the burden of establishing this mitigating factor only marginally, if at all. Accordingly, we
afford it very slight weight.

Findly, the defendant seeks mitigation based upon his prior military service, which
culminated in an honorable discharge. Therecord does, indeed, reflect that the defendant served
honorably in the Navy for over four years. Thisis a proper basisfor mitigation. See, e.q., State v.
Vincent Gerrard Overton, No. 02C01-9510-CC-00303, dlip op. at 5 (Tenn. Crim. App., Jackson,
June 2, 1997), perm. app. denied (Tenn. 1998). We d&ford this factor moderate weight.

C. Sentencing Deter mination

Thus, the defendant has two enhancement factors and two mitigating facors. In
making a sentencing determination for a Class A felony, the sentencing court must start at the
midpoint of the applicable range. Statev. Chance, 952 S.W.2d 848 (Tenn. Crim. App. 1997); see
Tenn. Code Ann. § 40-35-210(c) - (e) (1997) (amended 1998).

In the present case, given thegreater weight of the enhancement factors in contrast
tothelesser weight of themitigating factors, thetrial court’ smid-rangesentence of twenty yearswas
generous to the defendant. Accordingly, we affirm the length of the defendant’ s sentence.

JAMES CURWOOD WITT, JR., JUDGE



