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OPINION

Thedefendant, Dolwin Deon Cormia, appealsfrom hisconviction of thefirst degree
murder and abuse of the corpse of Welton Green, Jr. Cormia received his conviction at the
conclusion of ajury trial inthe Hamilton County Criminal Court. Thetrial court imposed asentence



of life with possibility of parole for the murder conviction,* and upon the recommendation of the
state, the court imposed a concurrent two-year sentence for abuse of acorpse. In thisdirect appeal,
the defendant raises four issues for appellate review:

1 Whether the evidence sufficiently supports the first degree murder
conviction.

2. Whether the trial court erred in allowing an eyewitnessto testify that in her
opinion, the defendant did not shoot the victim in self-defense.

3. Whether the trial court erred in ruling that evidence of the defendant’s
involvement in the drug trade was admissible.

4. Whether the trial court properly instructed the jury on the elements of first
degree murder.

We have heard the oral arguments of the parties, reviewed their briefs and the record, and studied
theapplicablelaw. Upon consideration, wefind noerror requiringreversal. Accordingly, weaffirm
the judgment of thetrial court.

In the light most favorable to the state, the evidence at trial demonstrated that the
defendant, Dolwin Deon “Ludky” Cormia, an Eag L os Angeles native, came to Chattanoogain the
Spring of 1996 with Chris“May-May” Cameron and Dereath “Malik” Polydore. Cameronwasin
the marijuanatrade, and upon learning from the defendant that marijuana could be sold much more
profitably in Chattanooga than in Los Angeles, he agreed to pay the defendant to accompany him
to Chattanooga and to introduce him around town. The three arrived on a Greyhound busin April
1996. Apparently, the business developed suitably, and the three stayed in Chattanoogafor at |east
three weeks. During thistime, the three lived in the apartment home of Jamie Sammons, the
defendant’ sgirlfriend. Cameron and the defendant sold marijuanaduring thistime, and the proceeds
were split equally among these two men and Polydore.

Meanwhile, on Saturday, April 27, 1996, thevictim ,Welton Green, Jr., called on his
friend Kirby Marshall at the Lady Luck Beauty Salon, which was owned by Marshall and hiswife.
The victim, who was from California, was driving a large, late model, rented Mercury with
Cdlifornialicense plates. Marshall and the victim spent timedriving around town that afternoon and
made plansto go out later that evening.

Later, Marshall and the victim went to a nightclub, The Whole Note, but they were
denied admission because of their attire. They purchased alcohol and sat outside in the parking lot

The state did not seek a sentence of death or life without parole.
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consuming it until after the club closed. That same evening, the defendant, Polydore and Cameron
were inside The Whole Note with Sammons and other female companions. The defendant and
Sammons got into an argument at the club, and Sammons went home. After the club closed, the
defendant and Cameron went to a Waffle House.

When they arrived at the Waffle House, they encountered the victim and Marshall.
The victim and the defendant hugged each other, although the defendant told the victim he did not
know whether he should hug him or kill him. Cameron had heard the defendant speak of the victim
stealing money from him, so he was surprised to see the two hugging. Cameron’s pager went off,
and the victim offered to let Cameron use a cellular telephone in his car. While the victim was
retrieving the tdephone, Marshdl told the defendant that the victim had a half kilo of cocaine and
some money with him in Chattanooga. Marshall also revealed the location of the victim’s hotel
room.

A group of young women approached, and a plan was soon devised for the victim,
the defendant, and two of thewomen to go to thevictim’ s hotel roomfor the remainder of the night.
Cameron, who had by now returned the call to his pager, dedded to return to Sammons’ apartment.

The next morning, the defendant arrived at Sammons' apartment and made some
telephone calls. Cameron wasstill in bed, but he overheard the defendant saying, “ The guy is out
here,” or “Theguy ishere.” After Cameron arose, the defendant inquired whether hewould like*to
go on alick.” In other words, the defendant was inviting Cameron to participate in a robbery.
Because he wasttired and had a hangover, Cameron declined. However, Varian LaShon “ Skinny”
Ford arrived to pidk up the defendart.

According to Ford, however, he met the defendant at the Big Orange Car Wash. The
defendant made a telephonecall, which Ford understood wasto thevictim. Thereafter, the victim
showed up in his rented Mercury, and Ford and the defendant got into the car with him. Because
Ford was familiar with Chattanooga, he drove. The victim wasin the front passenger seat and the
defendant was in the back seat. The three were cruising and headed in the direction of Hamilton
Place Mall.

Cameron testified that the pretext which was used to get the victim to go on this car
ride wasthat Ford, the defendant and another person were going to purchase some cocainefrom the
victim. In actuality, the defendart’ s plan was to rob the victim.

While Ford, the defendant and the victim were stopped at a traffic signal at the
intersection of Lee Highway and Shallowford Road, awoman in acar behind the Mercury observed
thedriver (Ford) and the back-seat passenger (the defendant) jump on the person seated in the front
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passenger seat (thevictim). Atfirst, shethought they were horsing around, but then she saw that two
or possibly all three of the men had drawn firearms. The eyewitness saw the man in the back seat
“kind of angling the gun down over the fellow in the passenger seat.” She saw the rear-seat
passenger’s hand jerk back, and she presumed the gun fired. Then, she saw a gun fly out the
window. The back-seat passenger casually got out of the car, retrieved the gun, and returned to the
car. The car quickly left the scene. The driver and the back-seat passenger pushed the front-seat
passenger down onto the floorboard. The eyewitness testified that in her opinion, the back-seat
passenger was not acting in self-defense when he shot the victim; rather, he and the driver were
attacking the vidim.

Therewas evidence that when the defendant first attemptedto fire hisweapon, it did
not discharge, so he attempted to fireit asecond time, which caused the victim’ sfatal injury. Ford,
thedriver of the car, testified that after the defendant shot thevictim, the defendant asked the vidim
why he made him do that. The defendant also told the victim that he owed him money and should
have honored the debt. The defendant and Ford returned to the Big Orange Car Wash, where they
parted company.

Ford purchased marijuanaand then went to hisgirlfriend’ sapartment inthe Mansion
Hillscomplex. Later that evening he met the defendant at Sammons’ apartment. The defendantwas
driving the victim’ srental car. The victim’sbody was not in the vehicle. Ford saw afloor mat on
the front passenger seat covering thevictim’sblood. Ford wiped hisfingerprintsfromthecar. The
defendant wanted to go to the victim’'s motel room, 0 Ford, Cameron and the defendant I€ft in
Ford's car.

The defendant had a key which allowed the three access to the victim’ s motel room.
Inside, they searched for money but were unable to locate any. They took two or three pieces of
luggage from the room and returned to Mansion Hills. That evening, the defendant told Cameron
in Ford’ s presence where he had disposed of the victim’s body.

Thenext day, Marshdl visited the defendant at Sammons’ apartment. Marshall saw
the victim’ s luggage in a bedroom.

Sometime in late April, the victim’'s rental car was discovered abandoned. A
Chattanooga police officer had it towed to a private storage |ot, where blood was discovered on the
front passenger seat.

The defendant left Chattanooga and was for a time in Memphis. Eventually, he
returned to California.



For months, investigation progressed, butthe police department was unabletolocate
thevictim’sbody. In January 1997, the police received information from Ford which led them to
discover the victim’ s skeletonized remainsin awooded area. They also received information from
Ford and the defendant’ s other associates which led to the charges against the defendant.

Thedefendant did not present evidence at trial ; however, through cross-examination
of witnesses he presented histheory that he shot the victim in self-defense because thevictim pulled
agun on him while they were tussling. The jury rejected this theory and convicted the defendant
of first degree murder and abuse of a corpse.

Thedefendant first challengesthe sufficiency of theconvicting evidencefor thecrime
of first degree murder. Specificaly, the defendant contends that the state failed to establish the
element of premeditation essential for a conviction of this crime.

When an accused challenges the sufficiency of the evidence, an appellate court’s
standard of review is whether, after considering the evidence in the light most favorable to the
prosecution, any rational trier of fact could havefound the essentid elementsof the crime beyond
areasonable doubt. Jackson v. Virginia, 443 U.S. 307, 324, 99 S. Ct. 2781, 2791-92 (1979); State
v. Duncan, 698 SW.2d 63, 67 (Tenn. 1985); Tenn. R. App. P. 13(e). Thisrule appliesto findings
of guilt based upon direct evidence, circumstantial evidence, or a combination of direct and
circumstantial evidence. State v. Dykes, 803 S.W.2d 250, 253 (Tenn. Crim. App. 1990).

In determining the sufficiency of the evidence, this court should not reweigh or re-
evaluatetheevidence. Statev. Matthews, 805S.W.2d 776, 779 (Tenn. Crim. App. 1990). Questions
concerning the credibility of the witnesses, the weight and value of the evidence, as well as al
factual issuesraised by the evidence areresolved by thetrier of fact. Statev. Cabbage, 571 S.W.2d
832, 835 (Tenn. 1978). Nor may this court substitute its inferences for those drawn by the trier of
fact fromthe evidence. Liakasv. State, 199 Tenn. 298, 305, 286 S.W.2d 856, 859 (1956); Farmer
v. State, 574 SW.2d 49, 51 (Tenn. Crim. App. 1978). On the contrary, this court must afford the
State of Tennessee the strongest |egitimate view of the evidence contained in the record as well as
all reasonable and legitimate inferences which may be drawn from the evidence. Cabbage, 571
S.W.2d at 835.

Asapplicabletothecaseat bar, first degreemurder is“ apremeditatedand intentional
killing of another .. ..” Tenn. Code Ann. 8§ 39-13-202(a)(1) (1997). “‘[P]remeditation’ isan act
done after the exercise of reflection and judgment.” Tenn. Code Ann. § 39-13-202(d) (1997); see
Statev. Brown, 836 S.W.2d 530, 541 (Tenn. 1992) (premeditation isthe process* of thinking about
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the proposed killing before engaging in the homicidal conduct”). “It is not necessary that the
purpose to kill pre-exist in the mind of the accused for any definite period of time.” Tenn. Code
Ann. 8§ 39-13-202(d) (1997).

In Tennessee, ahamicide, once established, ispresumed to be second degreemurder.
See, e.q., Statev. West, 844 SW.2d 144, 147 (Tenn. 1997); Brown, 836 SW.2d at 543. The state
bears the burden of establishing premeditation in order to elevate the crime to first degree murder.
See, e.q., West, 844 SW.2d at 147; Brown, 836 S.W.2d at 543. Premeditation may beinferred from
the circumgtances surrounding the crime. See, e.q., State v. Pike, 978 SW.2d 904, 914 (Tenn.
1998), cert. denied, — U.S. —, 119 S. Ct. 2025 (1999). Among the facts which may indicate the
existence of premeditation are

(1)  factsabout how and what the defendant did prior to the actual killing which
show hewas engaged in activity directed toward thekilling, that is, planning
activity;

(2 facts about the defendant’s prior relationship and conduct with the victim
from which motive may be inferred; and

(3) facts about the nature of the killing from which it may be inferred that the
manner of the killing was so particular and exacting that the defendant must
have intentionally killed according to a preconceived design.

State v. Gentry, 881 SW.2d 1, 4-5 (Tenn. Crim. App. 1993) (citation omitted).

In the present case, there was evidence that shortly after parting company with the
victim, whom he had unexpectedly encountered, the defendant made atelephone call in which he
was overheard saying, “The guy is out here,” or “The guy is here.” Immediately thereafter, the
defendant asked Cameron whether he wanted “to go on alick.” The defendant phoned the victim
and lured him to the car wash. There was evidence that the defendant procured a weapon from a
friend earlier in the day of the killing. All of these facts are circumstantial evidence of planning
activity relevant to premeditation.

The state presented evidence that thevictim owed money to thedefendant. Whenthe
defendant first saw the victim, he said he did not know whether to hug him or kill him. The
defendant knew, after being told by Marshall, that the victim had money and a large amount of
cocaine with him in Chattanooga. After shooting the victim, the defendant made statements which
referred to the victim’s failure to pay the defendant money that was owed him. These facts are
indicative of the defendant’s motive of killing the victim to avenge the victim’ s failure to repay a
debit.



Finally, the nature of the killing is indicative of a preconceived design to kill. As
noted above, the defendant planned an encounter with the victim and lured him to ameeting place.
The defendant and Ford suddenly, simultaneously attacked the victim. When the defendant
unsuccessfully attempted to firehis gun, he fired asecond time and hitthe victim. Hethen removed
evidence by casually retrieving the gun that had flown outside the car onto the median.

When viewed in the light most favorable to the state, the facts sufficiently support
afinding of premeditation and ultimately, the defendant’ s guilt of first degree murder.

In so holding, we haverej ected the defendant’ sargument that in view of theevidence
of provocation, that is, the victim’'s and the defendant’s “mutual combat,” this homicide is more
properly characterized as voluntary manslaughter. To so find would require usto discard thejury’s
resolution of questionsof witnesscredibility, weight and value of theevidence, and tosubstituteour
own inferences from the evidence. Thelaw requires otherwise. See Cabbage, 571 S.W.2d at 835;
Liakas, 199 Tenn. at 305, 286 S.W.2d at 859; Farmer, 574 SW.2d at 51.

The defendant’s second issue is whether the trial court erred in allowing an
independent eyewitnessto testify to her opinion that the defendant did not shoot the victim in self-
defense. The defendant concedes that lay opinions are nat per seinadmissible; however, he argues
that the jury could have drawn its own conclusion from the evidence without the lay witness's
testimony.

The eyewitness, who wasin traffic behind the victim'’ srental car during the incident
that ledto thevictim’ sdeath, testified in great detail about her observations. She observed thedriver
and the back-seat passenger jump on the front-seat passenger “kind of all at once” and out of
nowhere. At first, she thought they were “horsing around,” but then she saw two or three guns and
the defendant angling his gun down over the victim. She saw what she presumed was a gun being
fired, agunflying out the window, and the back-seat passenger “ casually” getting out of the car and
retrieving the gun. After this testimony, further questioning by the statewas as follows:

Q. Did you witness enough of that incident to be able to say whether or not this was
fairly self defense?

[Defense objection - ultimate issue]

Q. What I'm getting at is, from what | understand, the guy in the front seat was the
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recipient of all this action, isthat correct?
A. Yes, sir, in the passenger front.

Q. Okay. Didyou forman opinion, based on what you saw, asto whether or not the guy
in the back seat, who is the oneyou say fired the gun, was firing that gun in self
defense?

A. No, | don't think they werefiring it in self defense.
Q. That’s not your —
They were attacking him, from what | saw.

Lay witnesses may givetestimony inthe form of an opinion where the testimony is
“(2) rationally based on the perceptionof the witness and (2) helpful toaclear understanding of the
witness stestimony or the determination of afact inissue.” Tenn. R. Evid. 701(a). The testimony
IS not objectionablemerely becauseit embraces an ultimate issue before the jury. Tenn. R. Evid.
704. However, the admission of lay opinion testimony is limited to those situations where the jury
could not readily draw its own conclusions on the ultimate issue, without the aid of the witness's
opiniontestimony. Blackburnv. Murphy, 737 SW.2d 529, 533 (Tenn. 1987). Put another way, the
lay witness may express an opinion to describe her observationsif that isthe only way in which she
can effectively communicate her observationsto the jury. Brown, 836 SW.2d at 550. When the
admission or exclusion of evidence is challenged on appedl, it is reviewable only for abuse of
discretion. See, e.q., State v. Gray, 960 S.W.2d 598, 606 (Tenn. Crim. App. 1997).

In order to eval uate the propriety of this evidence, we have considered the context in
which this evidence came before the jury. In particular, immediately prior to this independent
eyewitness's testimony, “ Skinny” Ford testified that the victim and the defendant were scuffling
back and forth when the victim reached for a gun concealed in his pants. Ford heard a noise, and
then he saw the gun going out the window. The next thing he knew, he heard a “pow,” and the
victim slumped down in his seat. When the defense cross-examined Ford, the following exchange
occurred:

Q. Mr. Ford, you believethe only reason that L ucky [the defendant] shot Welton
[the victim] is because Welton went for his gun, isthat correct?

A. Yes, sir. That'swhat, from what | saw, yes, Sir.
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Q. Thesubstance of [what you told Detective Bowman] was, L ucky shot Welton
because Welton was going for his gun?

A. Yes.

Thus, when the independent eyewitness took the stand, the jury already had before
it Ford’ sopinion, based upon hiseyewitness observations, that the defendant was defending himsel f
when he shot the victim. Significantly, Ford' s opinion was elicited by the defense. Thus, although
the testimony of the independent eyewitness was detailed in its account of her observations of the
altercation in the car in front of her, the nature of the attack was something best and only effectively
communicated in the form of opinion testimony that the defendant was not acting in self-defense.
Thisisparticularly soinlight of Ford' spreviouscross-examination testimony that the defendant was
defending himself.

Further, the context in which the phrase “ self-defense” was used in the questioning
of the independent eyewitness is not necessarily coextensive with the legal definition of “self-
defense.” Tennessee law provides that the threat or use of force against another must be justified,
immediately necessary and founded upon a reasonable belief of imminent death or serious bodily
injury. See Tenn. Code Ann. § 39-11-611(a) (1997) (defining “self-defense”). The opinion
testimony of the independent eyewitness concerned whether the defendant was an aggressor in the
situation or whether hewasreacting defensively, rather than whethe hisactionsmet all the elements
of acomplete defenseto the prosecution. At the close of the proof, thejury was properly instructed
on the legal concept of self-defense. As such, the opinion rendered by the witness may fairly be
characterized as not embracing the so-called “ ultimate issue.” Cf. Statev. Vaentine, 911 SW.2d
328, 333 (Tenn. 1995) (defendant’ s admission of “manufacturing” held not admission of offense of
manufacturing controlled substance because defendant did not admit tolegal definition of that term);
State v. Timothy R. Bowles, No. 01C01-9711-CR-00547, dlip op. at 11-12 (Tenn. Crim. App.,
Nashville, Apr. 20, 1999) (in sexual assault case, victim satisfactorily explained her prior statement
that defendant did not “penetrate” her where she did not at the time of prior statement understand
thelegal definition of “ sexual penetration”), perm. app. granted (Tenn. 2000); Statev. Gerald Robert
Stevens, No. 02C01-9607-CC-00220, slip op. at 8 (Tenn. Crim. App., Jackson, Mar. 19, 1997) (in
drug case, trial court did not abuseitsdiscretionin allowing state’ switnessesto useterm* precursor”
in their testimony where their definition of the term was not the same as the legal definition of the
term “immediate precursor” provided for in the drug statutes), aff’d on other grounds, 989 S.wW.2d
290 (Tenn. 1999). Inany event, we see noreasonablelikelihood that the witness' stestimony misled
the trier of fad.

In sum, we find no abuse of discretion in the admission of this testimony.
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Next, thedefendant challengesthetrial court’ sruling that evidence of thedefendant’s
involvement in the drug trade was admissible. At trial, the state’ stheory was that the victim owed
the defendant a debt from the drug trade, and this was the motive for the murder. The defendant
filed amotion in limine pursuarnt to Tennessee Rule of Evidence 404(b) seeking exclusion of his
prior bad acts. The court held ajury-out hearing at which stae’s witness Chris Cameron testified
that the defendant wasinvolved in the marijuanatrade, but he had no knowledge of the victim being
in the marijuanatrade. Thetrial court ruled that this evidence was admissible.

Asageneral proposition, evidence of adefendant'sprior crimes, wrongsor actsisnot
admissibleto prove that he committed the crimein question. Tenn. R Evid. 404. The raionale
underlying the general ruleisthat admission of such evidence carrieswith it the inherent risk of the
jury convicting the defendant of a crime basad upon his bad character or propensity to commit a
crime, rather than the conviction resting upon the strength of the evidence. Statev. Rickman, 876
SW.2d 824, 828 (Tenn. 1994). Therisk is greater when the defendant's prior bad acts are similar
to the crime for which the defendant ison trial. 1d.; seeaso Statev. McCary, 922 SW.2d 511, 514
(Tenn. 1996). Nevertheless, evidence of a defendant's prior crimes, wrongs or acts may be
admissiblewhereit is probative of material issues other than conduct conforming with a character
trait. Tenn. R. Evid. 404(b). In Tennessee, evidenceof acriminal defendant’ scharacter may become
admissible when it logically tends to prove material issues which fall into one of three categories:
(1) the use of “motive and common scheme or plan” to establish identity, (2) to establish the
defendant’ sintent in committing the offense ontrial, and (3) to “ rebut aclaim of mistakeor accident
if asserted asadefense.” McCary, 922 SW.2d at 514. In order for such evidence to be admitted,
the rule specifies three prerequisites:

D The court upon request must hold a hearing outside the jury's presence;

(2 The court must determine that a material issue exists other than conduct
conforming with a character trait and must upon request state on the record
thematerial issue, theruling, and the reasonsfor admitting the evidence; and,

3 The court must exclude the evidenceif its probative value is outweighed by
the danger of unfair prejudice.

Tenn. R. Evid. 404(b). A fourth prerequisite to admisson is that the court find by clear and
convincing evidence that the defendant committed the other crime. Tenn. R. Evid. 404, Advisory
Comm'n Comment; State v. DuBosg 953 S.W.2d 649, 654 (Tenn. 1997); State v. Parton, 694
S.W.2d 299, 303 (Tenn. 1985).

Inreviewing atrial court's decision to admit or exclude evidence, an appel late court
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may disturb the lower court's ruling only if there has been an abuse of discretion. DuBose, 953
SW.2d at 652; Statev. Baker, 785 S.W.2d 132, 134 (Tenn. Crim. App. 1980). Where thetrial court
hasbeen called to passupon the admissibility of evidence of other arimes, wrongsor actsunder Rule
404(b), its determination is entitled to deference when it has substantially complied with the
procedural requisites of Rule 404(b). See DuBose, 953 S.W.2d at 652. Inthe present case, thetrial
court’ sfindings are not memorialized on the record; however, there was no defense request that the
court state its reasons for admitting the evidence. It appears that the tra court substantially
complied with the rule by conducting a hearing, stating the material issue at stake, and
acknowl edging the balancing tes between probative value and the danger of unfair prejudice Thus,
we must lay any deficiency in the record at the feet of the defendant in failing to request that the
court memorialize its findings, see Tenn. R. Evid. 404(b)(2), and we must defer to the lower court
unlessit has abused its discretion. See DuBose, 953 S.W.2d at 652.

Prior to Cameron’s testimony, there was evidence that the victim had previously
stolen money from the defendant. The defendant knew prior to the homicide that the victim had
cocaine and cash with him in Chattanooga, and the defendant made statements about the debt to the
slain victimimmediately after shooting him. After the killing, the defendant and his confederates
went to the victim’s hotel room, where they searched for money and stole the victim'’ s luggage.

With this evidence already beforethe jury, the state proffered Cameron’ stestimony
about the defendant beng in the marijuanatrade as circumstantial proof of its theory that the
defendant killed the victim over adrug businessdebt. Notwithstanding the evidencethat the victim
had a large quantity of cocaine with him in Chattanooga, the defense objected that Cameron’s
testimony wastoo prejudicia for admission and was lacking probative val ue because Cameron was
not aware of thevictim being involved in the marijuanatrade. The court allowed the evidence, and
Cameron testified about his own and the defendant’s coming to Chattanooga to sell marijuana
through the defendant’ slocal contacts. Camerontestified about hisknowledge of the debt thevictim
owed the defendant, although he never explicitly tied it to adrug transaction. He also testified that
the defendant and Ford arranged a pretextual drug transactionin order to set up the crime against the
victim. Overall, Cameron established that both the defendant and the victim were drug traffickers
and that the defendant bore animosity toward the victim over a debt.

Having considered the evidence, we seeno abuse of discretioninitsadmission. This
evidence was highly probative of the state’ stheory regarding the defendant’ s motive and intent for
committing first degree murder. “The motive and intent of the defendant in the commission of a
murder are almost always critical issues.” State v. Gentry, 881 SW.2d 1, 7 (Tenn. Crim. App.
1993).

Further, upon abalancing review, we seeno realistic danger of unfair prgudiceinthe
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admission of this evidence. If the jury accepted that the defendant was involved in illegal drug
transactions, it does not necessarily follow that heis more likely to commit murder. Thus, the
danger of the evidence being misused as propensity evidenceislow.

Finally, the evidence surpasses the clear and convincing standard of proof. Much of
Cameron’ stestimony in question was corroborated by the testimony of other witnesses, particularly
Ford. Whilethese witnesses were certainly subject to strong scrutiny asregards overal credibility,
there is no indication that this particular portion of Cameron’s testimony is untrue. Further, it is
significant that Cameron inculpated himself along with the defendant in his testimony about ther
involvement in the drug trade. Thisisan additional indicator of the reliability of this evidence.

In sum, we hold that the trial court did not abuse its discretion in admitting the
evidence of the defendant’ s involvement in the drug trade.

AV

Thefinal issueiswhether thetrial court properly instructed the jury on theelements
of first degree murder. The indictment in this case charged the defendant with the premeditated,
deliberate and intentional murder of the victim. However, at the time of the crime, the element of
deliberation had been deleted from the first degree murder statute. See Tenn. Code Ann. § 39-13-
202(a)(1) (1997).

The defendant’ s position on thisissue is somewhat ambiguous. At trial, he argued
that the court’ sinstruction on first degree murder should conform totheindictment; tha is, it should
include the element of deliberation. In the written motion for new trial, one of theissuesis, “The
Court failed to give Defendant’ s Requested I nstruction on First Degree Murder.” At the hearing on
the motion for new trial, however, the defense argued for the first time that the court should have
given a curative instruction to the jury that it should ignore the element of deliberation in the
indictment. Curiously, at the hearing on the motion for new trial the defendant abandoned his
argument that the jury should have been instructed that it must find the element of deliberationin
order to convict the defendant of first degree murder. Onappeal, it is not apparent which position
the defendant istaking. In pertinent part, the defendant’ s brief alleges that the indictment was read
tothejury initsentirety, yet the instructions given omitted the el ement of deliberation without any
explanation. Thus, in effect, the instruction was a constructive amendment to the indictment which
violated the defendant’s constitutional rights. Because it is not apparent which position the
defendant is taking on appeal, we address both the argument made at trial and the argument made
at the hearing on the motion for new trial.

With respect to the defendant’s original claim that the jury should have been
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instructed that it must find deliberation in order to convict the defendant of first degree murder, we
areguided by the decision of our supremecourt in Statev. Irick, 762 SW.2d 121, 128 (Tenn. 1988).
In Irick, the defendant was charged with felony murder, and the indictment alleged additional,
unnecessary elements beyond those required to constitute the crime. 1d. The defendant argued that
because the extra elements were aleged in the indictment, the trial court erred in failing to include
them in its definition of theoffense in the jury instructions, and the instruction given amounted to
an impermissible amendment of the indictment. 1d. The supreme court disagreed, holding that the
legislature hasthe privilege to define criminal offenses, and neither the grand jury’ s approval of an
indictment nor thedraftsmanship of theattorney general indrawingtheindictment servesto redefine
the elements of an offense. 1d. As aresult, the defendant’ s argument that he was entitled to an
instruction on the extra element of deliberation must fail.

Thus, we move on to the defendant’ s claim that the jury should have been given a
curative instruction which directed it to overlook the element of deliberation alleged in the
indictment. We find it compelling that this court has said that atrial court commits no error by
refusing a special charge if the instructions given impart a correct, full and fair statement of the
applicablelaw. Statev. Zirkle, 910 SW.2d 874, 892 (Tenn. Crim. App. 1995). The instruction
given on first degree murder was a correct, full and fair statement of the applicablelaw. Wefail to
see how thefailureto give the defendant’ s proposed curative instruction waserror. Evenif thejury
incorrectly believed that it must find the element of deliberation in order to convict the defendant
of first degree murder, such misapprehension would work to the defendant’ s benefit in that it would
require the finding of an additional element beyond those required by statute before a conviction
could bereturned. Thus, evenif weassumefor the sake of argument that thetrial court should have
given the instruction, wefail to see how its omission prejudiced the defendant. Thus, thereis no
merit to this allegation.

Because we have discovered no error of law requiring reversal, we affirm the
judgment of the trid court.
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