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OPINION
The appellant, Barbara Faye Powell, pled guilty to one count of misdemeanor possession of

cocaine and one count of possession of drug paraphernalia! The appellant Elizebeth Shereece Can
pled guilty to misdemeanor possession of marijuana. The Humboldt Law Court of Gibson County

' Appellant Powell was originally charged with possession of cocaineover .5 grams, aclass
B fel ony.



accepted the pleas subject to a certified question of law on the validity of the search warrant.? See
Tenn. R. Crim. P. 37(b)(2)(i). Appellant Powell was ordered to serve two consecutive sentences
of 11 months, twenty days, suspended after six months; Appellant Cain was sentenced to eleven
months, twenty-nine days with all but fifteen days suspended. The appellants now appeal
challenging the validity of the search warrant upon grounds that the issuing judge executed the
wrong dateon thewarrant. Accordingly, they assert that, dueto theinvalid warrant, theitems seized
as aresult of the search should have been suppressed.

After review, we affirm.

Background

Informationwas received by a confidential informant that the appell ant, BarbaraPowell, was
in possession of crack cocainein her residenceat 1101 Patton Street. Additionally, law enforcement
officers had been informed from numerous concerned citizens in the area “about possible drug
dealinggoing onat 1101 Patton St[reet].” Independent policeinvestigation of the 1101 Patton Street
residence revealed “trafic that is typical of drug transactions at thislocation,” thus, independently
corroborating theinformation received from boththe confidential informant and citizen informants.
Based upon thisinformation, officers obtained asearch warrant for thepremises. OnApril 17, 1998,
Humboldt police officers executed the search warrant at the residencelocaed at 1101 Patton Street.
Officer Lewis recovered approxi mately 1.8 grams of crack cocai ne and a smal| bag of marijuana,
approximately 5.7 grams. Thesearch alsoyielded $126. 25 in cash, threepager mart pagers, codeine
tablets, pill bottles, rolling papers, a hatchet, and a .25 caliber Raven hand gun.

A motion to suppress this evidence was filed by the appellants alleging that the search
warrant wasimproperly issued. Thefactual sufficiencyfor issuance of the warrant is not contested.
In challeng ng the warrant’ s validity, the appellants allege that:

[t]he original warrant hasthe typed date of April 17", 1998, but the Judge wrote that

itwasissued “4-16-98" at 2:35 p.m. ... The copy of the search warrant retained by

the Judge contained the same information. . . . The original Affidavit on the basis of

which the warrant was issued shows that it was sworn to on April 17, 1998. . . .

However, the copy of the Affidavit that was retained by the Judge shows that it was

sworn to on April 16, 1998. . ..

Given the inconsi stencies regarding the date of issuance of the warrant and the date
of the Affidavit being sworn to as evidenced on the face of the documents

*Thevali dity of the search warrant and evidence flowing from the resulting search sought to
be suppressed by the appellantsis a dispositive issue in this case due to the lack of other sufficient
evidence connecting the appellants with the commission of the offense.



themselves, the search warrant was improperly issued and executed as it failed to
comply with the requirements of Tennessee Rule of Criminal Procedure 41(c), and
that makes the search illegal.

A hearing on the motion was held during which Humboldt Police Officer Lewis testified
regarding the issuance of the search warrant. Officer Lewistestified that he wasthe affiant and that
he took the warrant to the General Sessions Judge. “[Judge Agee] signed the warrant on the day it
was issued, but it’s the wrong date here.” Lewis explained:

These [the affidavit and the warrant] were signed at his house. If you notice the

typed date, | typed the dates in before | went over and then | went directly to his

residence and he signed them. This was typed out the 17" of April, 1998. Judge

Agee signed them at his home, which was it was his new house. He was in the

process of building it at the time. 4-16-98 at 2:35 P.M. The time will becorrect.

The date should be the 17" instead of the 16™.

Officer Lewisconcluded that the date of April 16" was merely aclerical error onbehalf of thejudge.
Without articulatingits findings on therecord, the trid court denied themotion to suppress.

Analysis

The appellants contend that the requirements of Rule 41(c) are to be strictly construed and
any variance from the technical requirements invalidates the search. Specifically, the appellants
contend:

Inthiscasetheface of thewarrant itself isambiguousin that it contains both the date

of April 16, 1998 and the date of April 17, 1998. Itisthereforeinvalid onitsfaceas

it does not comply with the requirements of Rule 41(c) in that the date of issuance

isnot properly listed. Moreover, there isavariance between the date on the original

affidavit and the date on the copy that was retained by the Judge. Oneisdaed April

16, 1998 and one is dated April 17, 1998.

Inreviewingthetrial court’sdenial of amotion tosuppress, thiscourt isbound by thetrial
court’ s findings of fact unless the evidence preponderates otherwise. See State v. Crutcher, 989
SW.2d 295, 299 (Tenn. 1999) (citing State v. Odom, 928 SW.2d 18, 22- 23 (Tenn. 1996)).
Notwithstanding, the application of the law to the factsisaquestion of law which thiscourt reviews
denovo. Crutcher, 989 SW.2d at 299 (citing Statev. Y eargan, 958 S.W.2d 626, 629 (Tenn. 1997);
Odom, 928 SW.2d at 23). In the present case, asthe facts are undisputed, the trial court’ sfailureto
provide any findings of fact or conclusions of law isimmaterial to our review as the only question
before this court is a question of law. That is, the only issue before this court is whether the
discrepancy between the handwritten date endorsed by the judge and the date provided by Officer
Lewisviolates the provisions of Tenn. R. Crim. P. 41(c), thereby invalidating the warrant and the
resulting search.




Tenn. R. Crim. P. 41(c) provides the technical requirements necessary to validate a search

warrant. Specifically, the rule provides, relevant to the issue heran:
The magistrate shall prepare an original and two exact copies of the search warrant,
one of which shall be kept by the magistrate as a patt of hisor her official records,
and one of which shall beleft with the person or persons on whom the search warrant
isserved. The magistrate shall endorse upon the search warrant the hour, date, and
name of the officer towhom the warrant was delivered for execution; and the exact
copy of the search warrant and the endorsement thereon shall beadmissibleevidence.
Failure of the magistrae to make said original and two copies of the search warrant
or failureto endorse thereon the date and time of issuance and the name of the officer
to whom issued, or the failure of the serving officer where possible to |eave a copy
with the person or persons on whom the search warrant is being served, shall make
any search conducted under said search warrant an illegal search and any seizure
thereunder anillegal seizure.

Tenn. R. Crim. P. 41(c).

Rule 41 expressly provides that an omission from the technical requirements resultsin an
illegal search. The present case does not involve an omission, but rather aclerical error. Clerical
errors made without prejudice to the defendant, will not invalidate an otherwise valid search
warrant.? See Collinsv. State, 199 SW.2d 96, 97 (Tenn. 1947) (“the Courts will not permit such
technical objectionsto prevail and defeat justice”) (citation omitted). Seealso Statev. Johnny L ay,
No. 03C01-9306-CR-00174 (Tenn. Crim. App. at Knoxville, Jan. 21, 1994) (where conflicting dates
in warrant are clearly clerical error resulting search is vdid); State v. Ralph Teague, No. 03C01-
9203-CR-93 (Tenn. Crim. App. at Knoxville, Nov. 13, 1992) (where conflidting dates in affidavit
and warrant was clerical error on part of affiant warrant not invalid). Officer Lewis' testimony
supportsthe conclusion that the handwritten date of April 16, 1998, wastheresult of aclerical error
by the judge. No prejudice enuredto either appdlant asaresult of theclerica error. Accordingly,
theincorrect dateinscribed by thejudge does not void the search warrant and thetrial court correctly
concluded that thewarrant was valid. Thisissue iswithout merit.

The judgments of conviction are affirmed.
Judge David G. Hayes
Judge David H. Welles
Judge Alan E. Glenn

3See, e.q., United States v. McKenzie, 446 F.2d 949 (6™ Cir. 1971) (supporting affidavit
dated one day later than search warrant did not invalidate warrant where evidence showed
discrepancy wasresult of typing error); Stateex rel Collinsv. Superior Court of Arizona, In and For
Maricopa County, 629 P.2d 992 (Ariz. 1981) (where search warrant affidavit contains two
conflicting dates, typographical error astoone of the datesdoesnot render search warrant defective);
Statev. L ewis Franklin Honzu, No. 94APAQ07-1011 (Ohio Ct. App. Franklin County, filed June 1,
1995) (handwritten date by judge different from stamped dae on warrant result of clerical error).
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